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basis of opinion testimony by experts. I would just like 
to read the rule. It says: 


"The facts or data in the particular case 
upon which an expert bases an opinion or inference 
may be those perceived by or made known to him at 
or before the hearing if they type reasonably relied 
upon by experts in the particular field in formina 
Opinions or inferences upon the subj¢:t, the facts 
or data need not be admissible in evidence." 

The point is .his: That some of what he is 
relying on are conversativus with others. 

THE COURT: That is not the point. That is 
not my point. I understand him to be saying that "I made 
this investigation and I have come to these conclusions on 
my own but based on conversations," and that is something 
else. But he didn't testify to that. He says that 
"I talked to these people and I am now going to give you 
what they told me.” 

MR. HAGAN: All right, I will try to rephrase 
my question, your Honor. 

(In open court.) 

Q Mr. Elwell, based upon this study you cond «ted | S| 
which you described to Mr. Elkind, did you arrive ata 


conclusion as to why General Motors placed the fuel tank 
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within the cab of the vehicle in 1949? 


A Yes, I did. 
Q Would you state what your conclusion was? 
A The fuel tank placed in the cab was Lased on 


experiences that the corporation had had in prior vehicles 
which had the fuel tank located underneath the cab ane 
somewhat also underneath the body of a truck, and the 
experiences were predominantly this: 

In the pre-World War II era trucks were not a 
of a poverful nature and were limited relatively to travel 
on paved highways. World War II shortl,;, opened up whole 
new uses for trucks. Some of the experiences had been 
very shortly after the war and I would suspect, although 
I can't gind documentation of it during the war, that off- 


road operations of the trick was incurring damage to the 


fuel tank. 


Ripping the tank open would be a possibility, 
or dislodging the tank from its brackets and mountings. 

Analysis by the people at that time was that 
the fuel tank could be best protected by putting it ina 
location which would prevent this type of damac.. Chane 
was damage also to docking situations where the driver 


would be trying to park the truck for loading and unloading 


and would hit the tank on curbs and things of that sort, 
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perticularly in off-road use. It was a new vista, 

if you will, a new Operation and World War II undoubtedly 
Opened up a lot of more capable trucks for off-road 
Operations, 

That was the essential reason, to protect the 
tank by putting it in the cab where it is invulnerable to 
damage. 

Q Did the effect of pcssible collision with other 
vehicles play « role in this decision? 

A I haven't found a great deal of informatio: on 
that. The decision, as far as my opinion was concerned, 
is that there is no perfect place to put a fuel tank on 
a vehicle, but yet to consider the collision experience 
of a vehicle the cab-mounted tank is in the middle of the 
vehicle as far as front to rear. 

As a comparison, if I would put the tank on 
the front bumper I would certainly protect it from the rear 
hits by trucks or buses or cars, but it makes no sense to 
put it there because you know yOu are going to hit a wall 


Or a boulder or another vehicle in the front. 
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This was a good engineering position to be in, 

mid tank or mid vehicle, protected from the elements, 
protected from the high cencering loads of the trucks. 
That is a trucker's expression, but it means that you are 
going over something and a boulder gets in the middle of 
the truck or going over a steep hill and you'll end up not 
being able to quite calculate clearances as you are in the 
cab and you might scrap the bottom of the truck, and this 
was the rationale. 

Q In 1966, Mr. Elwell, the year this truck was 
manufactured, did all General Motors light ard medium duty 


trucks have the fuel tank in the cab? 


A Those production vehicles did, ves. 

Q How about the Ford Motor Company? 

A Yes. 

? Dodge? 

A Yes. 

Q Now, Mr. Elwell, you have had about four years' 


experience specifically emphasizing the area of fuel system 


design, the placement of tanks and potential problems of 
fire in connection with the fuel system combined with your 
previous engineering experience <-- 


MR. ELKIND: I object to that. IT haven't heard 


anything about this witness having any experience with fires. 
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THE COURT: His testimony has been that one of 
his studies, one of his duties, one of the things he did was 
to attempt to understand the nature of the fires in cars and 
trucks and to distinguish those that occurred which were not | 
related occurrences. That is what I understood. 

MR. ELKIND: Can I then voir dire the witness, 
if he is going to go into that subject, on his background 


from 1971, when he became -- 


THE COURT: No. I think you can cross-examine 
him on that. He has satisfied me in terms of his testimony 
that he is competent to testify about that. You can cross- 


examine him. 

MR. ELKIND: Then I will object to the form of 
the question. 

THE COURT: That objection is overruled. 

MR. HAGAN: Will the reporter please read my 
question to the point where I stopped? 

(Record read.) 

Q -- which you related to us earlier in your 

testimony. 

Sir, based on that experience and directing your 
attention to the model year 1966 and the state of the art in, 
the industry at that time with respect to the placement of 


fuel tanks, do you believe that the design of the fuel 
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System in the 1966 series 4000 trucks constituted a safe and , 
reasonable design in accordance with the state of tiie art 
within the industry at that time? 
A Yes, that is my opinion, 
Q Now, Mr. Elwell, could you describe the type or ! 
the types of investigations that you conduct az part of your 
duties today or at this period in this area, the inter- 
relationships between fire and fuel? 
A If I understand you correctly -- 
THE COURT: Fuel tank systems? 
Q Fuel tank systems. You conduct investigations 
with respect to -- I will withdraw the question. 
Did there come a time -- the easiest way is to 


relate it to this case -~ when you were asked to investi- 


A Yes. 


Q Did you have an opportunity to inspect the vehicle?, 
| 
A No. Whe: I became aware of this case I was also 


shortly thereafter -- I can't put a point in tis? -- aware 

that the vehicle had been scrapped before the case was filed 

against General Motors. ! 
@) Did you subsequently form an opinion, sir, as to 


what caused the fire in this case? 


A Yes. 
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Q Will yov state that opinion? 

MR. ELKIND: May I ask when he 
opinion, first? 

MR. HAGAN: We will get into the reasons ana all 
that. 

MR. ELKIND: I want to know when he formed this 
opinion. 


THE COURT: 

MR. ELKIND: 
fying unless he tells 

THE COURT: 


fe) Mr. Flwell, 


You can ask him that. 


I will object to the witness testi- 


formed this 


me when he had this opinion. 


The objection is overruled. 


weaic you state, 


please, 


in vour 


opinion as to wkait caused the fire in this case? 


A Yes. 


le-xkage of gasoline in the 


probably icnited by a spars at the distributor or in the 


distributo:;. 


Q Sir, would you advise his Honor and the jury as to, 


what your reasons are for your opinion? 


A Well, 


My opinion is that the fire was caused by 


.tine compartment and was 


may I explain how I am aetting to it by 


explaining the evolutionary process that I have to go 


through? 


9) All right. 


A In understanding a 
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able 


to look at a vehicle I 


had to get all the physical evidence togethcr that I could, 


and physical evidence clear’y is pictures. 


doesn't -- I mean 


Physical evidence. 


of information that I could aet together or people would get 


for me on what were the occurrences and I came to an opinion 


The camera 


does reproduce what it sees, so that is 


I took a lot of this physical evidence and a lot 


putting all of the evidence as I had it in front of me 


together. 
Q 


A 


What were the reasons that lec to that positiou? 


saad 


The reasons are essentially that very early I 


became aware that it was reported this vehivcie had not been 


able to complete its anticipated run for that day, the four- 


hour perio’, I quess, and that was because the fuel gqauce 


was dropping rapidly. 


The photographs that I had seen late in 1972, the 


engine compartment potograph, clearly indicates that the 


melting of the carburetor and disinteqration of the distributor 


in.a fire that was, as I understood it, in the context of 


the accident. 


That clearly indicated to me that we had 


an engine compartment fire with the release of petro- 


chemicals, 


Q 


Excuse me for interrupting. 
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picture of the engine, are you referring to Defendant's 
Exhibit B for identification? 
A Yes, that is the picture, 


) Did you arrange to have a blow-up made of 


De fe int's Exhibit B for identification? 

A Yes, I did. 

Q I show you Defendant's Exhibit T and I ask you if 
that is the blow-::, you had made of Defendant's Exhibit B 


in evidence. 
A Yes, it is. 
MR. HAGAN: I offer this in evidence. 
MR. ELKIND: No objecticn,. 
(Defendant's Exhibit T received in evidence.) 


MR. HAGAN: Your Honor, since we have referred 


with the blow-up the points that he thought important? 
QO Mr. Elwell, will vou come down here and describe 


what areas you thought significant on this particular | 


picture? 

A The first area that is Significant is the area | 
which used to be a carburetor. Its appearance, of course, | 
is completely distorted now. It is no longer. That | 


temperature to melt the material is approximately as5n daareed, 


which is not -- which is something that needs to be achieved | 
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by some kind of a chemcial burning in very close proximity 
to it, 

This area here used to contain a distributor for 
the vehicle. That part of the ignition system, the 
distributor, provides the sparks to the various spark plugs, ' 
There were six on this vehicle. 

This area here is just overwhelmingly evidence to 

& 
me that this had to have been an enaine compartment fire of 
a serious magnitude. The air cleaner here suaqqests to me 
that there was an air cleaner on it. 

aking the converse o7% at, if there is not -- if ! 
there is an engine compartment fire, as an example, which 


does not involve the release of the gasoline in this area, 


it is not unusual at all. In fact, it is the practice to 


find the carburetor basically not destroyed. The vehicle 


might be destroyed around it, but this air cleaner sitting 
over the top of it and the lack of the intense heat that 
gasoline and vapors burning will produce generally leaves 
this intact. 

Another part of it is that it appears that the 
fire -- this is a composite battery cover, rubber. rt is 
likened to rubber, Here is rubber over here, and in this 
area here from the carburetor back is basically burned, but 


not totally destroyed. 
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@) When you say carburetor back, which way are YOu 
pointing? 
A I am pointing toward the cab in this case or from 


right to left. 


Q Why don't you say toward the cab or toward the 
front? 

A All right, I'm saying that it appears in this 
picture, It is obvious that from the carburetor toward the 


cab that the disintegration is Significantly different. 
Later on I'll put it in context, but this engine 

doesn't sit levei although one generally thinks of it as 

level. The engine is inclined from lower in the rear than 


in the front. 


Q Were you aware that the passengers in the truck 


had testified to a flame coming out from under the dash; 


were you aware of that? 
A Yes, I was. 
Q And in knowing of their testimony in that light, 
how can you be sure or does it affect your opinion, sir, 
as to whether or not the fire couldn't have started in the 
cab? | 
A If I understand what you are asking me, it nenearee 
my opinion that the fire did not start in the cab, yes. 


Q Would you explain that, please, cto his Honor and 
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the jury? 

A Okay. That is a pretty complex series of proofs 
here, but what the proof of this is is that if qasoline was 
inside of the cab and if I could use this glass of water, 
just to illustrate, let's imagine for a moment these are 
gasoline vapors inside of a cab. The vapors wil] exist 
inside of the cab in a horizontal distribution, from door 
to door as it is from wall to wall in the glass. 

Now, if there was a reason for the vapor to be 
there and ignition took place, the time for it to be. burned 
would be that fast (indicating). It would be measured in 
milliseconds. It would be so fast that it would be faster 
than the eye can blink and, in fact, it is an investiaative 
point in mine explosions, in things of that sort, to see if 
the eyes of the people that were in the explosion were 
burned, because explosions occur so fast their eves don't 


even close encugh to prevent eye damage. 


(Continued on Paqe 633) 
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The second thing about it is that if the vapor 
is there and it burns that fast, there is no enduring fire; 
it doesn't keep burning and burning hecause the vapor is 
used up and it is all gone. 

Q Now, would you stop for a @m nt there? I would 
like to explore that point a bit with ~ou. 

A y 

a W. you say the vapor is used up, you are talkina 
about if there had been gas vapor in that cab -- 

A Yes. 

Q -- and it had ignited in the cab, are you sSayina, 
Sir, that the fire, the flame, the puff, whatever you want 
to call it, would have ignited, burned.off that vapor and 
ceased at that time? Is that what you are saying? 

A There would be no more fire, except under one 
nibs thing that I would have to add yet: that the source 
of the vapor now has to be explored because the vapor wonld 
expend itself and gasoline travels -- the burning velocity 
in open air is abotu 25 feet per second. And it would go 
back to the source, and if there was a source that was 
supplying the vapor, it would continue to hurn there, what 
we call in a low grade fire. 


Now, the heat of this combustion would continue 


to pressurize the fuel tank in the cab and it would have been 
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reported that the fire was localized in one particular area, 
wherever this supposed leak was, and it would have been built 
from there. 

The other compelling argument in this is that | 
the burn injuries are consistent in that I believe Mr. Imqhes | 
was burned consistently more than the other two occupants, | 
And if they would all experience this explosition, and aqain 
keep in mind that we have a total involvement in milliseconds 


of all this vapor in the c.b, there would have been a uniform= 


ity of burn or injury to all occupants, None of them conld | 
have been fast enough to avoid it. It would have been, | 
before they could even move they would have heen exposed to | 


the explosion, 
Secondly, Mr. Hughes was the last one ont of the | 
vehicle, and the other two gentlemen, because they were | 
significantly less burned than him, it indicates to me that | 
the fire was a sustaining fire, and a Sustaining fire was in 
the location that Mr. Hughes was Sitting, and that was in 


the middle of the cab. 


@) And how did the fire -- 
THE COURT: May I ask a question? 
MR. HAGAN: Yes. 
THE COURT: Am I to understand you to say that 


if there were vapors in the cab, that those vapors would 
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exten. from one door to che other, horizontally? 

THE WITNESS: Yes, sir. 

THE COURT: It would fill the cab from one door 
to the other? 

THE WITNESS: May I explain a little bit on 


that, sir? 


THE COURT: I -- 

THE WITNESS: Yes. If it was an ich of vaopr 
in the cab, that inch would want to be across the entice 
width of the cab. 

THE COURT: In other words, it would not. You 
are saying it would not be concentrated in the middle; it 
would extend throughout the cab. 

THE WITNESS; Yes, 

THE COURT: All right. 


BY MR. HAGAN: 


Q Then let me ask you this question, Mr. Elwell. 
How did the engine fire under your analysis get into the cab 
and burn these gentlemen? 

A Well, to explain it, there is a picture that I have 


of the comparable vehicle, the No. 1 vehicle, 


Q Yes, Let me get that for you, Identifying 


MR. ELKIND: May I see this before the witness | 
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2 | 
| 
looks at it? 
MR. HAGAN: It is in evidence. 
j 
| 
MR. ELWELL: rT know it is in evidence. But 


before you ask a question that relates to this picture, may 
I ask a preliminary question on voir dire? 


MR. HAGAN: I object to this. I am showing 


the witness an exhibit in evidence. 


THE COURT: You can't have a voir dire on that. 
BY MR. HAGAN: 
Q I show you Defendant Exhibit J in evidence and I 


ask you is that the picture you referred to of this interior 


of the cab of No. 1 that you wanted to discuss? | 
A Yes. | 

F | 

Q Would you discuss it, please? 

| 

A The power takeoff unit on this truck was located 


by design on the transmission of the engitie. The transmission| 


»9f the engine is directly rearward of the engine. The encine, 


then the transmission. Right at the rear fo the engine is 


the distributor, where the first pop occurred. And right 
on top of the transmission, right behind the enqine, was 
the power takeoff unit with two control levers sticking up. 
Q Where did those control levers come throudah? 
A “A ie front of the cab and through holes that are 


put in the floor by whoeve: cut the body, the dump body, on 
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2 || the truck. We'don't put the body on. 
3 ij Q ALi sight. Now, would you, with this red pencil, | 
| 
| 
4 Circle the area in the floor where the controls for the power | 
| 
5 | takeoff equipment come through? Just put a circle around 
| | 
6 LG 
7 A (Marking). 
8 Q In relation to the cir. i.e you just drew around the 
9 power takeoff handles, where is the vehicle transmission, the 
10 || power takeoff connected to the transmission? Directly below 
yf that? | 
12 A Directly below that, yes. 
13 Q And are you saying that the flames came into this 
| 
14 } cab through those holes, transmitted from the engine compart- | 
I§ || ment through the transmission device? 
16 sy Yes, 
17 | MR. HAGAN: Your Hunor, may I show this to the 
44 jury? 
| 
19 THE COURT: Yes. | 
20 (Pause) 
21 Q Mr. Elwell, am I correct then, sir, and correct o 
22 if I missvate you, that it is your testimony that in your | 
23 Opinion the fire started from a leakage of gasolien in the | 
” || area of the carburetor? Is that correct? 
| | 
25 || A Yes, | 
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Q That the gas leak transmitted that fire through the 
power takeoff unit into the cab through those holes you 
circled on Exhibit J, is that correct? 

A Yes. 

Q Now, did you attribute any significance in arriving 
at your determination to the t timony of the witnesses 


relating to whether they smelled gas vapor in the cab or 


not? 

A Yes. That was to me quite sianificant. 

Q And would you explain that, please? 

A The ignition switch -- this was my understandir 
of what was alleged to be the igqnition poirt. I've beer 
aware of that for some time. I can't tell you, again, how 


long. But if we assume that the ignition switch was in «n 
ignitable vapor, and further if we make the assumption that 
are level of ignitability was just at the switch, we had 

to have in that cab 14,000 parts per mill.son, or about tho 
first 24 inches, as if 24 inches of vepor, very in‘:ensive 
vapor, existed in that cab, and that just at tre very ter, 
where it would ignite with air, the ignition switch. 


If we were to accept that, then the smell inside 


the cab would be overwhciming. It would be a very pungent, 


unmistakable edor. 


Q Gasoline, you would agree, does have a very distinc- 
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tive odor, doesn't it? 


A Yes, it does. 
Q Would you come down here, please, with his Honor's 
permission, and see if -- well, sit there. Do you know what 


is in Defendant Exhihit UU for identification? 


A Yes. 
@) What is it? 
A Gasoline. 
Q And who put it there? 
A I did. 
MR. HAGAN: Your Ilonor, I offer the vial in 
evidence. I would make any arrangement that Mr. Elkind wants 


to or Professor Weinstein wants to to allow them to analyze 
the contents until they satisfy themselves that it is gaso- 
line. And then I would suggest we can dump it out and just 


keep the vial and make a note on it "Gasoline." 

THE COURT: I would think, so far as I'm cor- 
cerned, I don't want to be in possession of any gasoline 
vial. 

MR. ELKIND: May I ask some questions about the 
gasoline hefore it is offered in evidence? 

MR. HAGAN: Let me make my offer in evidence. 


MR. ELKIND: I thought you were offering this. 


MR. HAGAN: I'm offering a vial of gasoline in 
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evidence. 


MR. ELKIND: IT would like to ask the aentleman 
some questions about it. May I? 

THE COURT: All right. Remember, this is voir 
dire now, Mr. Elkind. 


MR. ELKIND: Yes. 


VOIR DIRE EXAMINATION 
ELKIND: 
Q Is 


there a variation in the aromatic quality of 


gasoline, depending on who the manufacturer is? 


MR. HAGAN: Mr. Elkind, I can't again see the 
witness. Would you stand over here? 
Q Did you hear my question, Mr. Elwell? 
A Are you asking that on an olfactory basis or are 


you asking that on compounds of gasoline, that aromatics had 
a branch or group of compounds? 


Q No. I wanted to know whether or not the smell of 


gasoline, for example of Amoco, is different than Esso or 


Shell is different from -- you name it -- Getty. 


A I think I know what you mean, 
They do smell differently, don't they? 


A I've never detected that. No, not to me they 


They might to you, but they don't to me. 


(@) What kind of gasoline is this? What brand? 
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A Exxon, It is Esso. Exxon has now taken over 
the Esso stations or -- I don't know what. 
Q You knew that there is gas -- well, I'll save 
that. 
MR. ELKIND: I have no objection. 
(Defendant Exhibit H for identification 
received in evidence.) 
BY MR. HAGAN: 


Q Now, Mr. Elwell, would you explain to his bonor 


and the jury what it is that burns in a gasoline fire, relat- 


ing it to the gasoline mixture we have in front of us? 

A The vapor is the only thing that burns, and thet 
has to be burned or it will combine chemically with oxygen, 
and that is combustion, and then it involves light and that 


is what we call fire. 


* 


Q 1, 1f I put a match on that caasoline we see in 
front of us, Defendant Exnibit H, what will happen? 


A Where would you rt the match? 


Q Assuming I put it at the right spot. Assuming that 


I put it at the right ignition point of the fumes, what would 


happen? 
A The gasoline will ignite. 
Q And what will happen after that? 
A You'll get a small fire, a little flame comina off 
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the top of the jar. 

Q And am I correct that the flame will be burning 
the vapors that are rising from the gasoline? Is that 
correct? 

A Yes. 

Q And the liquid gasoline itself will not be burning, 
is that right? 

A That's right. And there will be an area right ahove 


the liquid gasoline that won't be 


it is rich, very rich vapor. 


burning either, althouah 


Q Now, am I crvrect that as this gasoline sits here 
now there are vapors rising from it? 

A There are vapors escaping from it. 

Q Where are those vapors, in your opinion? I know 
none of us can see it, bit in your opinion, from your esxper- 


ience, those vapors that are escaping, how are they dispersing, 


if they are, in this room? What 


A Well, 


is that if we could imagine the 


like a waterfall, aS soon as we 


as the gasoline vapor is doing, i 


Sides, and what I've done in orde 


and it is basica 


sun in that the light beams are 


thebasic thing that is 


were to 


is happening to them? 


going on: there now 


vapor adqain being visible 


Fill up this glass, 


t is cascading over the 
r to visualize that 
lly a reproduction of the 


sufficiently straight to 


SOUTHERN DISIiICT COURT REPORTERS, U.S. COURTHOUSE 
FOLLY '' WIARI 


NEW > 


"ay nHobava 


is taken 


| 
| 


A’ 
aaa | 
! 
: = 4 
1 JG ll Plwell-direct 643 
9 || catch the shadow of the vapors. 
| 
3 Actually you can see the vapor shadow, but you 
| 
4 | cannot see the vapors. 
5 Now, one other way one can do this is, as in 
g || @arly moining, you'll see the mirage on a highway. This is 
7 || caused by the polarized light,or parallel rays of the sun, 
8 || being refracted in the shimmer of the moisture rising. 
9 In this case, the moisture isrising on the high- |! 
| 
10 || Way. In this case the vapor is dropring to the table ara 
| 
u || then dropping off the edge of the table to the floor. 
12 |! Now, that is the primary factor that is going on. | 
13 || But there is another. We have air conditioning in this | 
| | 
14 room and there is a natural ecxchange of the air up at the 
15 || Ceiling being warmer and at the floor, and a roiling of this | 
air. 
16 | r | 
1’ So that that is also playing a part in bringing | 
| | 
1g || the vapors, spreading them across this room. It would not 
19 be surprising to me that, like you can smell the gasoline 
20 from where you are at is a possibility. 
! 
| | 
21 Q Now, can you tell me, Sir, am I correct that we've 
22 learned from earlier testimony that the minimum ignition point! 
3 at which vapors will ignite is 14,000 parts per million? | 
a“ A Yes. 
| 
j 
25 Q And that the maximum is 76,000 parts per million, 
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is that right? 
A Yes. 
@) Now, am I correct that at some point, if I took a 


match tnd brought it down toward that vapor, that at some 
point {£ would reach the minimum needed, that is, 14,000 pert 
per million vapor to air and I would get fire, is that 
correc! ? 

A That is right. 

Q And at what point, in your opinion, and from any 
experiments you've done, conducted during your studies, 
would you reach ignition on that fluid we see in front of 
us, Defendant Exhibit H? 

A It would he less than half an inch from the top 
of the container here, probably down to about a quarter of 


an.inch, right in there. 


Q Suppose I held it about six inches above. 
A No, it won't ignite. 
Q So I would have to go down to about an inch above 


A No. Less than that. You would have to get down 
ae he 


Q All right. In any event, am I correct that if I 


did bring a match down there, and at some point it iqnited, 


that that would be physical evidence that at that point T had 
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reached a mixture of at least 14,000 parts per 
maybe more, is that correct? 


A Yes. 


Q Now, if I tried to smell that gasoline, 


that mixture about an inch from my nose, would 


strong whiff of gasoline? 


: Yes. 
Q Would it even be healthy to do it? 
A No, not over the long run. I'm not 


I 


645 


million ane 


holding 


get a pretty 


saying that 


one smell of it. But it will not he wise to subject yourself 


to that exposure for long, no. 

Q In fact, there are standards, aren't 
you shouldn't exceed? Isn't it somethinag like 
hundred parts per million? 


A That;s right. 


there, that 


four or five 


Q Because after that you could get sick from the 


Strength of the smell, isn't that right? 
A Headache and nausea. 
MR. ELKIND: If your Honor please, 
why we need the witness. Counsel is testifying. 
to the form of the question. 


THE COURT: All right. 


I 


don't know 


I object 


Mr. Hagan, let's get the testimony from Mr. 


Elwell. 
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il . 
9 | MR. HAGAN: All right. 
2 | J 
' | 
3 | Your Honor, I only posed it because we are ata | 
i 
4 | point now where I would offer to anyone that wishes -~- so | 
| 
5 that the record is clear, anyone that wishes to smell this | 
i 
§ gasoline, you know, to take a quick whiff of it and stop | 
7 before we go any further, whether Mr. Elkind or Dr. Wein- 
\| 
8 I stein, Mr. Wasserman, anyone, including members of the jury | 
9 that want to just take a smell of that before we go any 
| ; | | 
10 | farther. Because we ar2 going into another area and we | 
i} 
11 won't be able to do it after that. | 
12 | So the offer is open for anyone who wishes to | 
13 || do it. I would ask ‘our Honor's permission. I don't want | 
i] 
14 || to ask. 
15 || MR. ELKIND: I don't want to. | 
16 | THE COURT: I don't think anyone is interested. 
| 
\| ; 
17 All right. | 
\ 
18 | i MR. HAGAN: May I ask your Honor's permission : 
| . ° . 
19 || for Mr. Elwell to ignite the fluid? I am absolutely assured, 
| 
» || in fact I have seen this done, so I can also represent, that | 
| 
\} | 
1} ; : . i 
21 || it will not cause any fire. May I |} allowed to do it? 
22 THE COURT: Yes. 
23 MR. EULKIND: I would ob,°7ct, your Honor. 
aA THE COURT: The objection is overruled. You may | 
95 || move, if you preter. 
| SOUTHERN DISIVICT COURT REPORTERS, US COURTHOUS! 


10 


ll 


12 


13 


14 


16 


17 


18. 


19 


21 


: , 647 
JG > Rlwell-direct 
(The witness left the witness stand.) 
MR. RLKIND: It is an interesting show, but I 


don't know what relevance it has to any issue in this case, 

THE COURT: I have already ruled, Mr. Elkind, 
that he can do it. 

THE WITNESS: What we are going to find is the 
lower limit of combustibility. We will qet down to about 
quarter of an inch. 

(The witness applied a match to the vial 

of gasoline.) 
THE WITNESS: And what we see underneath the 


flames is no flame, and this is the rich zone of combustion. 


And what we see coming up is the gases mixing with oxygen and 


burning. 


Q So are you telling us now that, as you said earlier, 


where the match hit, ignited the fuel, in your opinion was 
the minimum level of combustibility of 14,000 parts per 
million? 


A Yes. 


Q And that type of a mixture would have had to be 


P= 


contained in the cab of this vehicle if there had heen an 
ignition of a cab fire? 
A Yes, sir. 


Q And it is also your opinion that the smell of the 
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l 
2 i gas would have been unmistakable, is that your opinion? | 
| 
3 || A No question about it. 
| 
4 | (The witness resumed the stand.) 
~~ 
5 Q Mr. Elwell, did you at my request have additional 
| | 
| | 
6 || blowups made of various exhibits in order to describe 
i} | 
| | 
7 || additional aspects of your findings? | 
8 A Yes, I did. 
9 | MR. HAGAN: Your Honor, I offer in evidence, 
| 
| 
10 || %I'll offer them together, Exhibit P, which is a blowup of | 
i] : ! 
11 || Exhibit D already in evidence; Exhibit 0, which is a b?owup | 
12 || Of a portion of Exhibit P; Exhibit R, which is a blowup of 
| | 
13 || Exhibit F in evidence; and Exhibit S, which is a blowup of | 
! 
l 
144 || Exhibit E. ; 
| 
' 
15 And I would offer those four blowups in evidence. 
| | 
16 | THE COURT: Are those pictures of vehicle No. 2? |! 
17 MR. HAGAN: These are the accident vehicle, yes. , 
18 THE COURT: Taken after the fire? 
19 MR. HAGAN: They have been in evidence and these 
20 are just blwoups. 
21 | THE COURT: I understand that. I jus- vanted 
22 |; to know what they were. | 
wo B | Mr. Elkind? | 
. 
%”A | MR. ELKIND: I have no objection. 
| 
xXx 25 (Defendant Exhibits P 90, Rand S&S for | ’ 
a 
| ‘ 
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identiiicction were received in evidence.) 


Q Mr. Elwell, with his Honor's rermission, would you 


come down here and, using these blowups, wonld you describe 


other matters in this case that you found Sianificant? 


A Yes. This is the riaqht Side view of truck No. 2 
J 


showing, Starting at the front, the battery and the first 


hose, which is off of the power takeoff for the snow plow, 


which is still intact, burned but not disintegrated 


Then in this area it is 


important hecause this 


Shows damage underneath the floor of th cab. The levers 


2 


and the transmission are in an area approximately right 


here (indicating). Here is the door, which is in front of 


the place where you put your feet, and right about in here 


is where those levers are «end here is fire damage that you 


can see over e top of the frame and inside there, 


Now, the significance of that is that if this 


WwaS a cab fire, for the moment assume that it w 


typical description is the up and out pattern of the fire, 


the source of the fuel would be the lowest point ot the ois P 


usually, and it would gO up and out. 


Well, in this case, if it was a cab fire there 
’ 


would be no damage down in this engine area here. The 


damage would be predominantly up here. And in some cases it | 


is very misleading and someone could make the error of 


| 
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| j 
‘ “hinking, if ye don't know that there is damage her., that 
os this was a cab fire. but it is not. 
? 
i} ) 
i 
sel 
4 0 This area that you are polntina to, {id you blow up 
5 | that particular area? 
- | A Yes. 
6 | | 
- } 0 And is that Exhibit Q? 
| 
8 | A Yes, it is. It suffers from blowuns because the ’ 
9 quality of the original photograpns is the only thing you can 
| 
10 work with, and it 1s getting a little fuzzy, but there isa 
11 wire or a tube o some kind and this would be in the trar 
12 mission starter area, right at the edge of the engine, and 
13 it is burned and you can see burn areas in were, ot } .own. 
. | 
14 | What this means to me is that, with the incl na- 
15 tion of the engine, with the front of the c.vine hiqher than 
16 the rear, leaking in the carbureter area will run across and 
i} 
' 
17 down the engine onto the transmission and will burn in this 
| 
i area here. 
18. || 
1} ; 
i9 | And this area happens to be just sliahtcly forward 
20 of those openings in the bottom of the floor of the truck, 
| 
21 and it is not consistent at all with a cab fire aS an ortdtin,. 
2 | This area here is the enterior of the No. 2 
1} 
yA) | truck, and the significant part about ‘his 15 that his was 


°~A a sustaining fire. It continued to burn until the Fire 


Vepartment came. 


~) 
a] 


5 
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@) What do you mean by "a sustaining fire"? 


A Well, it wasn't a flash fire that just exploded and 


that was the end of it, and it continued to hurn. Yet the 
only source in the cab for 11s flammable litmid that i've 
been able to find would be the fuel tank. Yet all of the 


unburned ingredients left in the cab are right next to the 
fuel tank, and I believe this could be portions of rain cear 
or something. 

Here is a portion of the seat which remains. 
Here is what looks like a ladies handhag or some jewelry 
laying here. And we see some particles remaining right here 
of the seat. 

This next picture here -- 

Q S. 

A Yes. o is a picture of the other side of the cab, 
still looking behind the seat, and all of this is unburned. 

Q All of what is unburned? 

A What I'm pointing at is what looks like cloth, 
because here is a zipper. This could be a coat or a jacket 
behind the seat that is unburned. It is damaged by heat, 
but it is not combusted to the extent that the area up here 
is. 

Now, here on the floor we have a shoe and another | 


part of the jacket, and I'm not entirely -- I can't relate 
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! | 
» |i this, because I'm ‘iot sure they were standing on it when they | 
| | | | 
3 || were in the cab. This could have been put in after the fire 
| abi | 
4 || was extinguished 
| | | 
5 | Rut this is significant in this area because this 
} | 
g || tells me that when the firemen overhaulwd the vehicle that | 
! | 
| 
| 7 || there was a lot more seat material remaining right at the 
' ‘ | 
| g || back which is in the proximity of the fuel tank; there is a 
' | 
| = | 
9 lot of material there. 
: 
10 | If this was a burned out portion of the seat 
| 
ll material, it would be black. But it is white, and it is \ 
| | 
| 12 || Like you pull the material apart, ripping it cut, and -- 
f | 
| 13. Il A JUROR: Ts that flammable material? 
| | 
| 
| 14 | (Pause) 
| 
15 | Q All right. Go ahead. Continue. 
| | 
| 3 F ' 
| 16 Il A This is padding for theseat and this is the seat 
Bs | 
ars 17 || material, or fabric which is in that area. And, again, the 
| ig || Significance is that if the fuei tank had heen a source of | 
! ° ! 
| rei . | 
| 19 || iligquid and vapor, that would have been the area that the fire } 
] | 
| 
0 would have immediately gone to and continued to burn. 
! 
| 
21 And yet in the cab that's the place that is least ! 
| 
 . 
| 99 || damaged of all. 
| | | 
<2 3 Q Okay. Thank you. 
, | 
aH oA THE COURT: I think it is time for us to suspend., 
| 
95 || We've had a full day. 
| 
! 
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MR. ELKIND: Your Honor, while we are on the 


om 


subject of those pictures I want to advise the Court and 
i... Hagan that during the cross-examination of the witness 
who is now on the Stand, Mr. Elwell, I would want to use thos> 
pictures for identification so that the witne-s, Mr. Elwell, 
may observe the location of the burn sites, becaus 
certain statements with reference to deductions that he a 
from the location of burns and the absence of, for example, 
injuries to the eyes. 

Now, I am ready to be guided by your Honor. 7 
don't want to be accused of pulling any dirty tricks and 
tT am ready to be guided by whatever suggestion your Honor 
has on this subject, but I think that the pictures are now 
going to become quite material and I am going to re-offer 


them in evidence, but I just wanted to acvise the Court on 


the subject in advance, before it does occur. 
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Let me explain for the record m 
i Y 


view of this matter. 


I think you are entitled, certainly in view of 


5 Mr. Elwell's statement, to describe these injurics in what- 


6 ever detail you feel is necessary. 


My reason for keeping 


the pictures from the jury is not, as I think I triea to 


8 make it clear, to prevent the jury from obtaining an ; urate 
9 picture of what happened to Mr. Hughes but because of tne 
10 fact that I thought that his own description of what occurred 
11 and the doctors' was sufficient and that all these thinss 
12 would be inflammatory, would add to the sympathy of the jury 
13 and would take away from them what they are required to co, 
14 that is, to make an Objective evaluation of the facts, and 
15 I don't see anything that can be gained by that. 
16 } “Now, insofar as your cross-examination of Mr. 
17 Elwell on the injuries and so forth, I would prefer that 
’ ou not use the pictures, but I am not going to interfere 
18 : : 3 
with the cross-examination if you don't feel that vou can 
19 | y 4 
i 
2 | =%give an accurate description of what occurred to this man. 
| , , 
> || But those pictures are not going to be placed in | 
| 
| 
22 | evidence, they are not going to be shown to the jury, not 
| 
93 || during the course of this trial, and I think we ovght to be | 
i 
oA Clear on that. 
| . | 
il | 
95, || As I said, I don't even like the idea of 
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utilizing them to show to Mr. Elwell] But, if 


believe that you can deseribe these injuries with 
specificity to allow Mr. Flwell to comnent on them 
of his testimony about what would have happered if the fire 
had occurred in the cab, then I Obviously can't 


with that. I'm not going to interfere with your examination. 


But I do think that you could do it 


you 


interfere 


; 


think that your eress-examination would be harmed 


cribing to him what the injuries were so that he 


ment. But it is your case and all I can do is 
order and whatever clarity is necessary as this 


along. 
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con= 


Pl-3-AM 


ut 


WwW 


‘apd 1 Blwell - Di 
Your lionor 
on a matter such as a photograph o 
sole discretion of the Court, 


from your Honor, frankly, is wheth 


me to make any aroument toward your Honor 


+ 


whether you've completely mude up 


THE COURT: I have made 


I made the statement for the record. I 


;' injuries have peen r 


in sufficient detail to enable the 

And, as = said, insofar 
if you don't believe that you can 
sufficiently in crder to attack hi 
of his statement about what would 
had been in the cab, I certainly t 
entitled to use the pictures for t 


feeling is you could describe the 


(Jury present.) 


RONALD E. E LW E LG, 


DIRECT EXAMINATION \Continued) 


BY MR. HAGAN: 


a) Mr. Elwell, vesterday, 


failed to ask you te demonstrate to the 


i} FOLEY £CUARE, NEW YORK, N.Y 


a+ .5 
describ? the 


rect 661 


» I recoqnize that rulings 


f injuries lies within the 


and what I would like to know 


er it would be futile for 


s discretion or 


your mind as 


42110 


indicated. 
up my mind. That's why 
v adequately described, 
jury to understand them. 
as Mr. Elwell is conc:crned, 
injuries 
s credibilitv in resnect 
have happer.ed if the fire 
hink that vou would be 


hat nurpose. But mv own 


injuries just as well 


resumed. 


when I was examining you, I 


jJurv, by using 
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Jgpd 2 Elwell - Direct 662 
Plaintiff's Exhibit 42 in evidence, iust exactiv how this 
filler neck and its two clamps connect to the fuel tank by 


using the parts that were taken off the sister vehicle 


No. l. 
Would you be good enough, with his Wonor's 
permission, to come down here and demonstrate how this 


hapvened? 


A Yes. Should I leave this on? 
9 I think you had better leave that on. 
A Yes. This nart and this clamn are located on 


the filler neck and they penetrate cown about a distance, 
as this part from truck No. 1 demonstrates, about three- 
quarters to one inch of engagement on the filler neck. 

After this is inserted on, this clamp is similarlv 
tightened as this one up here is so that this clamp, which 
is loose now, has been loosened to remove the tank and tie 


filler neck, and this is tight, as tight as this one, afrer 


the truck is assembled. 


8) Okay. Thank you. 
THE COURT: I am not mechanical, and maybe the 


members of the jvry aren't either, hut are you saying that 
that part which you are holding in your hand is inserted 
inside what you call the filler neck? 


THE WITNESS: No. This tube accepts a portion 
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THE COURT: Insic 
THE WITNESS: And it is inside, as this is inside, * 


THE COURT: And then the clamp qoes around both? 
THE WITNESS: Yes. And this hose demons’ rates 


the tightness of the clamping in that here we have the 
pattern that has develoned under the tightening vrocess 


« 


» but you could line up and 


Yt can right nov line un the way it was tiqhtened during the 
manufacturing process. The marks indicate. 


(8) Referring to Exhibit 42. 


ntinued on next rage) 


‘* 
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0 By the way, Mr. Elwell, you are aware, are you 
Z 2 e 2 ’ y 
not, that the filler tube, Exhibit 42, was taker out of 


Truck No. 1, as we were advised by plaintiff's counsel and 


- Weinstein, several weeks ago, May 3rd, I believe it 


was, 


of 1975; is that right? 


A Yes, sir. 

Q At that time it had been in Truck No. 1 for 
approximately nine years or two months short of nine years; 
is that correct? 

A Yes, sir. 

Q What condition did you find this filler next -- 

THE COURT: We have covered thet, Mr. Hagan. 
MPR. HAGAN: I'm sorry. 
THE COURT: Mr. Elwell has already answered that. 


Q Yesterday we were showing his Honor and the 
jury these blow-ups of certain portions of the vehicle that 
had been involved in the fire, Truck No. 2, 2nd you were 
pointing out certain items and we neglected for the record 
to mark on these exhibits certain creas that you were des- 
cribing such as the carburetor. Would you come down and 
mark what we were talking about yesterday so there is no 
question in anybody's mind as to what your testimony is on 
that? 


MP. IAGAN: s that all right, your tonor? 


SOUTHERN DIVE UCT COURT REPORTERS, US. COURTHO!'S! | 


SN ees 


FOLEY » WARE, NEW YORK, N.Y. = 791-1020 


ne) 


2) 


—" 
uw 


16 


17 


18 


t= 


2 mesr 


Elwell 


~ direct 


361A 665 
THE COURT: Yes. 
[The witness stood at counsel table.) 
A The carburetor was Originally located -- still 
the remains of the carburetor [indicating]. This is the 


Carburetor 


and the 


the cab or behind the Carburetor {indicatinc] 


is what was called 


in 


Q Can you see it on 


THE COURT: 
C or D, 
Q Why don't 


L 
KnoOW 


the distributor and that 


They probably should be marked 


you write 


arca that we were talkine about closer to 


» and that 


used to be here, 


this area here iindicating]). 


that photograph now, the 


as 


"“earb" or SO peorle 


what the circle represents. 


A Yes. 

Q Ie that distributor still visible on that photo- 
graph? 

A No, not entirely. Well, there is only a small 


identifiable 


These cre portions of -- these little 


look now like 


actually relatively white 


feed the spar): 


wires and they 


SOUTHERN D1 
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white or gray lines 


to the spark plugs, 


will combust and burn in the 


rtcy COURT 


NEW YORK 


debris in this area of the circle. 


in the photograph are 


remnants of the wires that used to 


but they are carbon cord 


fire and leave 
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12 
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the nylon interwoven laver within it as a charred debris, 


~ 


This is the location, I believe, this part riaht down here, 


and I will put a line tnarough it, Tt looks like the remnants 


of the coil and it was sitting alongside of the distributor 


and, aqain, it is pretty disintegrated. The whole top of 
the case is disintec 

9 Using Defendant's Exhibit K in evidence, which 
a picture of the interior of Truck No. 1, can you show his 


Honor and the jury how the carburetor and the distributor 


and the coil on those items looked without a fire, that is, 


in a normal condition? 


2] 


A Yes. This is the interior of the engine compart- 
ment again. Would you want me to «lrele that? 


Q I think you'a oetter. 


A All right. This is what the vehicle nad as 
a carburetor before. This would be this area I'm circline 


here, and this area which I will circle here is the distri- 


butor which contains seven wires going to it, and this I'll 


draw a third circle around. This one is the coil [indicating,] 


Shall I name them, too? 
Q I think just the circles there are sufficient. 
MR. HAGAN: Could we pass that to the jury, 


since it is a small photograph? 
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and it is white. This is what we are seeing here (indicating: } | 


16 


21 


22 


9 


363A 
4 mesr Elwell - direct 667 
THE COURT: Yes. 
{(Pause.] 
Q Have you finished marking that first blow-up, 
which is Exhibit C? 
A Yesterday we were talking about the less burned 


condition in the front, this being the battery and this being! 
; | 
some of the hydraulic hose feeding the snow plow. As I 
understand it, this was the portion of the ccntrols inside 
the engine compartment that controlled the snow plow attach- 
ment. It is on the truck but the snow plow is no longer 


‘ 


on the truck in these photographs, and we were speaking 


about that. 
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spd bawell - Direct 

t) Will vou ae *rihe nd are wre lone 
th 3 hibit Qn please, 

A One of the siqnificant areas that o 
ing vesterday was in this portion, which can 
the fender well, and this is a burned area and 


ne ' diccne d vactc ae . {-1 
inen we 11° ISsea res srcav using st 


this area now is the same area that I previovs! 


we can see a little more clearly that there is 


and run-down and charred pattern in the area of th- 


ission engine riqht directly underneath tho 


e front of the cab portion of the vehicl« 


lowun t 


ircled 
red ¢ rn 


@) Referring to Defendant's Exhibit 0 in evidence? 


9) Now please refer to Exhibit R. Wel 
were discussing the debris, the unburned debri 


existing behind the seat and adjacent to the f 


the cab, and that would be (indicating) -- then 


more seat material over here (indicating). 
MR. ELKIND: Isn't this repetitiovs 


had yesterday? 


THE WITNESS: That was the area we 


MR. HAGAN: We are just marking for 


« r 
50uU 
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mer 365 Flwell - Direct 
Ii 
rt r : It ' ré li "us y ‘ + »* ¢ ’ } 
slear. 
“J { nally +ho la -* hl owt, » 4 sh i ‘ hi i* 
» es. ii was fror th ria ~ 1 ‘oe ¢ 
i tin > wer iscussing the iterial in thi: 
( on ++ na) r . h wou] | he the ar > ~} Noe - +-m + 
= 2 
tan hehind the seat. 
«) 
AR. P Thank vou very much ou 
f) 
the stand. 
1] +1 ‘ 
: he witness resumed the stand.) 
) 
“ Now, you are aware in comina to vour owr 
12 aie 
: Mr. lwell, that the passengers testified that the 
{ — . fie 
the middle, Mr. Hughes, and the one on the right 
1S €e . 
testified about seeing flames come out from under 
16 : “" a . . 
and that Mr. Brennan, the driver, testified that h: 
17 ¢ 
- saw flames through the window and then they came ou 
18 


Now, did that testimony or evidence re 


mn - e 
é your analysis of wnere the flames entered the cab? 
) 
21 MR. ELXMIND: I object to 16 form of the 
| ») ° 
= 0 Was it a factor in your arriving at your 
7 


- as to how the flames had entered the cab? 
"4 , 7 
~ A It was a2 substantiatinda factor. 


yc . . 
sa) 9) Would you describe in what manner it was 
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Vaortrs 


l mcpd 3 3664 Biwell - Direct 670 
BLOF Ee 


Substantiating factor? 


ll, to be precise, Mr. Ollert, I believe, 


avi vy 


laaaae 4 indicated that he heard a pop or explosion, a firecracker 


ith an 


ignition at the 


) 
w 
tn 
ct 
ry 
}- 
oy 
G 
ct 
O 
rt 


of gasoline vanors. The 


distributor, a preponderance of it, is totally enclosed and 


this pop would have been the ignition of the gasoline vapors 


9 inside the @istributor. 

10 Then he did not hear and see a pop, as I understoocé 
1] his testimony, but heard a pop and then saw the fiames under-~ 
12 neath the dash. That was significant. If it nad been a 

13 pop under the dash he would have alse seen the pop, that 

\4 would be for certain because the combustion is involvina a 

15 great deal of light or flame. That would have heen 

16 simultaneous, and they weren't. 

17 The second thing is that Mr. Brennan's first 

18 indication, I believe, was the flames in frent of the 

19 windshield. Now, flames cannot exist in front of the 

20 windshield unless they are not in the cab. 

21 @) Did you hear Pr. Weinstein, when he was markina tha 
22 exhibit up there -- did you hear his explanation of 

23 Mr. Brennan's testimony? I refer you now to Exhibit 50 in 

24 evidence, the exhibit that Professor Weinstein used in 

5 Gescribing that matter. 
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mepd 4 Elwell - Direct 672 
A Yes, I heard that. 
Q Do you remember Professor Weinstcein's testimony 


that even theugh those flames were on the other side of the 
windshield they were really in the passenger cab area as 


well? 


A Well, I believe that he was imnlving that or I 
could have aotten the implication that that wis so. 

9) Do you agree with Professor Weinstein on that 
point? 

A Nos 2 6nE: 

0 Why not? 

A Because the area he is Cescribing as beins rearward 


I believe he used the word fire wall is in fuct outside of 
the cab and is abeve, if you want to call it, the sheet 
metal divisicn between the cab and the engine compartment. 
The area he was describing is about the fire wall. 

a) In connection with your analysis here, did you 
also arrange to blow up two of the photos put into evidence, 
Exhibits 4 and 1? 

A Yes. 
MR. HAGAN: We have here what has been marked 


n 


Defendant's Exhibit U, which is a blow-up of Plaint.if' 


i 


64 in evidence, and Defendant's Exhibit V, which is a blow- 


> 


up Of Plaintiff's Exhibit 1 in evidence. I would offer 
« 
SOUTHERN DISTFICT COURT REPORTERS ).S$. COURTHOUSE 
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¢ meoriet © co Y wes - Yhirnet 
l mepa 9 SSR8A Elwell Direct 


2 them in evidence at this time, vour Honor. 
keie: = "9 i iets 
3 THE COURT that are they? 


4 MR. HAGAN: They are a 
ee] 

5 Plaintiff's ctures of the burne 

6 THE COURT: The burned 


8 THE COURT: Received. 


KXKX 9 (Defendant's Exhibits U 


10 THE COURT: When were 


t 


I 


a 


ylow-up o 


c 


ruck? 


offer them 


nd V receiv 


those pnicture 


ed 


s ta 


~ 
J 


two of 


n evicence 


ken? i 


1] don't mean when were the blow-ups made. I mean when were 
A 12 the plaintiff's nictures taken? 
13 MR. HAGAN: The plaintiff's pictures were taken, 
ai 14 in accordance with the Answer to the Interrogatorv, five 


15 days after this accident. 


i6 (@) I'm sorry to keeov you moving back and forth, but 


% 17 again, using these two blow-ups, 


would vou rle 


18 what you are talking about here about the area 


19 of the windshield? 


AS 


oO 


20 A The damage that we were looking at in a 


21 view of the truck, as I believe, 


22 This occurred befere the fire. 


ou A {'m talking about this 


95 area here (indicating). 
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was pre-exist 


93°C (9) Which damaqe are you talking about? 


area now and 
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369A 


- Direct 
Can vou describe what parts? 
I'm pointing to the hood of the vehicle. 
has resulted from that is that the hood is no loncer fitting 
the onrening which it ; led to fit and it has moved it 
nd appears, as it is Bre, CoOcKked. I is not 
Sitting where it belon« and i is disturbed this damacqde 
here, 
siaqnificance of is in this photo here, 
which is V, we sec gain that this area back here, because 
damaqe, raised and that raising of the hood or 
dislocation of the hood weuld caused or allowed t 
burning gasoline in the engine compartment to come 
the hood and the seal which would normally he there, 
I believe that that is on the driver's side where 
this seal was and the hood is lifted up in this corner. 
would be an explanation to me of why 


flames between the windshield and the 


(Continued on Pace 674) 
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2 mesr Elwell - direct 


A Okay. This area at the front or the leading 


or rear edge of the fender shectmetal. It indicates that 
wasn't obviously a melting situation. Et .aidn't occur in 
the fire. But this area was pre-existing damage also to 
the door. 

MR. ELKIND: I object to the pre-existing damage 


speculation or the part of the 


THE COURT: I make the same ruling about ths 


Se 
1 fe - ~ ome ~% a > | 
{The witness resumed the stand.] 
si ? . *,? b | , ~ a, er , _ rt >* - - 4 ~ 
Q Now, Mr. Elwell, were you here in court this 


mt - = 


when Deputy Chief Lennon of 


‘7 


the Weehauken Fire Department 
testified? 

A Yes, ir. 

Q And you are aware, are you not, “hat Chief Lennon 
appears to be, as far as we know, the only evewitness to 
the condition of the engine after the fire? 

MR. ELKIND: Objection to the form or the 
question. This is direct examination and I sugges: the 
question is leading. How can he ask that of a witness, that 
he is the only -- he said, "When Lennon testified," and then 


he said, “Are you aware that he is the orly one that tes- 


tified as to the condition,” and I think that is improper. 
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the next 


was 


and the 


Elwell - direct 
THE COURT: Read the question. 
(Question read.) 
THE COURT Xr don't understand the o 
MR. ELKIND: My point is that counse 
nt to the jury if he wishes in sumnati 


. MAA t- 
Was it your 
was «he o! 


KID PIMIND 
Maine mise 


Vaivi/ es 


irrelevant. 


intelligently 


auestion. 


ACR 


ZiCh 


MR. 
THE COURT: 
aucstion. 


or 


Wrmnayraec 
Wil 


THE 


oo: 


aze 


ex question to put to aw 


H 


am not going to be 


hecause I 


h- 
ct 
-- 
nN 
° 


- 
gath 


the quest 


ex. 


ion, 


The objection is overruled. 
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4 incsr “Yrasey b Elwell - direct 677 
Pe Or 
Q AY ou heard his testimony here in court when 
Mr. Elkind was examining him on redirect as to which portions 


of the fuel lines were or were not melted; is that right? 


au 


A Yes. 
Q Did that have any significance to you? 
A It was certainly supportive evidence in my opinion 


of the conclusion that I previously reached. 

Q In what way? 

A Well, if for the moment we discuss the engine 
compartment fire, 1! believe what Chief Lennon was referring 


to was that area ef the carburetor where a portion is attached 


mM 

r 
~ 

O 
3 


the fuel line to the carburetor there is a -- and it 


b- 


partially destroyed and you can see remnants or pieces 
of it there still remaining. 

Now, if we discuss it in context of a cab 
compartment fire and the origin of the flames would be the 
Origin of the leak, then the destruction or the line would 
have occurieu at that point, or should have. But since 
there wasn't any, it is supportive ard very conolusive that 
the initial leak which was also leaxing gasvusine during the 
burning experience as a possibility was in the engine 
compartment. 


Q Do you remember that Mr. Prennan testified that 


he got out of the vehicle and then aot back in the vehicle? 
J 3 


ra rcs. 


0 In connection with the point -- although we are 
A 9.2 . 1 . ’ 
, lookine at the other side of the truck, the right-hand 
; passencer side -- in connection with the peint as to whether 
” or not a passenger in this cab woulc lave smelled gas vapors 
and what level they would be in the cab, did you consider 
9 ; Ra , 
the significance that Mr. Brenan, though he had gotten out 
q P 
of the cab and got back in, seid he a not 211 cas fur:es? 
10 r oe oa | ae ne tit tu , 
(es, 1% was ery significant. 
vw + “He I8e4 vy Sea et ? 8 os a ee | x 
ll Q Explain that using Defendant's Exhibit V. 
12 » “7 . 4 £ 4-} ar y F 7 4-} war - 
A Well, if the cab had bea llled wit Vapors 


it must have been filied during the time in wh 
in the cab as well as if he was in the cab. It isn't that 
you leak and then later you stop and then later you start 
again. That is just inconsistent. 
Now, the level of the handle is about cye level. 

Q Are you referring to the handle on the coor? 
: A Yes, it would be down from the window opening 
about this much in the photograph. It would be proportionatel 
less. Mr. Brennan would be standing on the ground, not on 
the step, and as he opened the door his nose and his face 
would be at about level with the ignition key, about level 
with the steering -- below the steering wheel where it meets 
a the dash and his face would have been right in 14 parts per 


million of gasoline. 
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9 Mr. Elwell, based on your analysis of this fire 


and the conclusions that you reached as to the origin of 


L 


it have made any difference, sir 


fuel tank in this truck had been located? 
A Absolutely not. 
MR. HAGAN: I have no further questions. 
Your Honor, may we appronch the side bar? 


oo 
os 
ct 
ct 


‘e side bar:] 
MR. HAGAN: Your Honor, before the cross- 

examination starts I would like to apply to ¢ho Cort f 

certain preliminary ruliags in light of what hanvercd yes- 

tercay during Mr. Elkind's examination of Mr. Miller, and 

I am referring to the practice of asking a question and in- 

corporating in the question facts which get bef 


before an objection can be made, 


. 


What I sm specifically referring to is that I 
ask that the Court direct that no questions be pored to this 
witness about design industry standards post 196¢ on the 
grounds that they are irrelevant to the issves in «his case. 


We are dealing with a truck manufactured and «ssembled in 


1966. The state of the art in the industry during that year 


and for prior years is certainly relevant. However truci: 


manufacturers were making their trucks at that time is 
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iplication, which is just a lot of argument, and 
the jury has already gotten that, your Honor. That is my 
MR. ELKIND: The one area, your fonor, where 
with increasing reqularity are permitting evidence 


of post-ac 
the presen 
defective 


the Califo 


Cident changes in a4 -$n are those cases, such as 


t one, which Jeal with strict liability based on 


design, and the Courts have said, beginning with 


oP 4 


the propos 


introduced 
gence, 
action in 
r 
conduct is 
focus 


must 


cases have 


ser JUCCRPMPRIART. * __ 
MR. WASSERMAN: AULT V. 


International Harvester 


then in Illinois tere is the 


use, and 


I covld provide y -ur Honor with the 
tions in the afternoon session. They all stance 
inciple that subsequent dasign modifications are 
ible to show negligence. That is the policy behind 
Hagan mentioned an@ that is the ~ule in 
ed Federal Rules that applies. 
It is true that it cannot be shown, cannot be 

to show culpable conduct in establishing negli- 

€ can, however, be used if there is a cause of 
strict liability in court where the defendant's 
/relevant, but where the attention that the jury 
on is the 


product itself, qua product, and the 


distinguished it very clearly, your Honor, 
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9 THE COURT: tC would suggest that yo t those 

} cases ror me to lock at before lunch. My own view about 

{ this is that I think there would be no basis for Mr. Hagan's 
5 argument if the plaintiff had introduced evidenc: So show 
6 that the changes in the desiqn was due to the recognition 
7 of the fact that there was fault. 
8 MR. WASSERMAN: Liability is a no-fault enncent. 
9 


TEE COURT: But the point is that what you are 
10 doing now is to show the* improvements in design, therefore, 
1] reflect back on the fact of what happened before this 


12 accident occurred, and there is testimony to the effect that 


13 all these people were putting in -- 
14 MR. ELKIND: The three manufacturers. 
15 THE COURT: The big three were designing the | 


16 trucks in this way. The only evidence that the plaintiff 

\7 had abor’. this being Gefective in design is the opinion of 

18 Professor Weinstein. 

19 || MR. ELKIND: Yes. 

20 THE CCURT: There has not been any evidence 

2 to show that there was a recognition of the fault; that 

om there was a change based upon that. 

23 You get me those citations. As a matter of fact, | 
2A if Mr. Elkind's examination goes to that point, I will take 


a 


25 a recess and read the cases, but I am not persuaded with 
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2 0 And in vour opinion vou indicated that vou thought 

3 that if the fuel tanks were located outside she cab and the 
Nest 1 truck used for off-street use, off-road use, that the fuel 


' 


tank was vulnerable to external cnvironmental forces, rocks 


and things of that kind, that might affect the integrity of 


é the fuel tank. Do you remember giving that testimonv? 

8 A Yes, I remember that. 

9 Q And you mentioned a number of risks in vour direct 
10 testimony that were involved in having the fuel tank outside 
11 the cab. Do you remember mentioning the number of risks 

12 that were involved in having the fuel tank outside the crib? 
13 A No, no, I don't remember that. I remembctr the 

4 point that you had made just prior to this last question. 

15 Q Well, let me see if I can refresh vour recollec- 
16 tion by refercing to your actual testimony. 

17 De vou recall testifying, at Pade 622: 


18 "Some of the experiences had becn very shortly 
19 after the wai, and I would suspect, although I can't 
20 find documentation of it during the was that off- 
el road operations of the truck was incurring damage to 
' 
ve the fucl tank. Ripping che tank open would be a 
23 possibility, or dislodging the tank from its brackets 
2A and mountings," 
25 And then you said: "Now, analysis by the people 
ii 
| SOUTHERN DISTFICT COURT REPORTERS 5. COUATHOUSE 
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9 at that time was that the fuel tank could he hest 
3 protected by putting it in a location which would 
4 prevent this type of damage." 
Xe 

5 A < remember saying that. 
6 2) Do you remember saying that? 
q A Yee; ) S825 

, 8 Q And then you s2id: "There was damaqe also in 
9 docking situations, where the driver would be trying 
10 to park the truck for loading and unloading and would 
11 hit the tank on curbs and things of that sort, 
12 particularly in off-road use." 
13 : A Yes, I remember saving that. 
14 @) And then you said: "That was the essential 
15 reason, tc protect the tank by putting it in the cab, 
16 where it is invulnerable to damage." 

‘ 17 Do you remember that? 

‘ 
18 A I remember saying that, yes. 
19 i Q Now, all of the considerations that you referred 
20 | to in your direct testimony that prompt rutting the 
2] gasoline tank in the cab referred to the protecticn of the 
29 gasoline tank. 
7 0 A Yes. 

of 1 Q Is that a fair statement? 

: 95 A Yes, absolutely right. 
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a) Nowhere in your testimony did you state as one 
of the factors tkat had been taken into consideration in 
making that decision the question of the safety of the 
driver of the car or the passengers in the cab; you made 
no reference to that whatsoever, is that correct? 

A No, Sir, that's not ccrrect. 

@) Well, can you show me anvwhere in vour testimony 
where yov did make any allusion to indicate thrit General 
Motors, the people who made this decision back in 1949, had 
considered the problem of exposing people, as opposed to 
gas tanks, to harm by puttina the aas tank in the cab of 


the ‘truck? Did vou make any suc 


A May I explain? 

10) No. Just answer yes or no. 

A No, I didn't use the words that vou just used, no. 
@) Did you use any words even by inference which 


suggested that one of the considerations in the Cesign 


decision to put the gasoline tank in the cah of the truck 


nat would 


~ 


had taken into account the safety of the people t 
be sharing that cab with the qasoline tank? 

A Yes, I did. 

9) Well, would vou please call my att ention to that 


part of your testimony? 
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you ust read? 


Q All richt, sir. 

A That would assist me. 

Q All. right, sir. (handing transcript). 

A May I explain and read? 

.@) Where are you readina, from? 

A Page 623: "That was the essentia’ reason, to 


protect the tank by putting it in the cab, where it 


is invulnerable to damage." 


~~“ 


That means that if you were to put a fv 


oO 
r 
(tT 
0 
He | 
nO 
7 
3 


a location and hav2 the aas tank ruptured and spill 20 
aqallons of aasoline under this cab, and that gasoline was 
to iqnite, you'll have such an enormous fire that I don't 
think somebody under those conditions would he able to exit 
fast enough, and it is a tremendous and compelling fire, 
sir. 

And to protect the tank. is to pretect the passengers 
And if you don't violate the tank and it doesn't leak, then 
you don't have a fire. But if you allow 20 gallons to leak 
because of an inaavertent accident in a docking situation 
or off-the-road, and surround that truck with 20 gallons of 


casoline, you've got a verv bad situation on your hands. 


QO In other words, what you are saving then is that 
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although vou testifi 
protect the tank 


invulnerable to damage, that what vou } 


led that the essential reason was to 


by putting it in the cab where it is 


rad in mind at the 


©e people, even though 


you spoke only in terms of the qasoline tank? 


A Well, yes. There is quite a bit more to it, 
Oo Let me just take that. 
| 
A Okay. 
@) Now, one of the alternatives to nouttina the 


gasoline tank in the cab is putting it 


along -- rerhaps you 


; 11S called here (hancina mhotoaranvh) ? 
\ This is the main frare rail. 
oO Frame rail. That is the +erm “72S searching 
for. 


One of the aliternatives would he Placing the 


gasoline tank under the bodv of the tru 


the frame rail, eas shown in Plaintiff's 


That is an alternative location, is it 
A Yes, I agree to that. 
Q And, as a matter of fact, in 


particular truck they indicate that at 


manufacturing the truck with the gasoline tank in the cab 


there were also a number of trucks that 


tured with the qasoline tank along this 
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not? 
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the time that vou were 


were being manufac- 


frame rail as shown 


OURTHONSE 
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: T ; ; wa sh+ & ° - le . mer > , 
in Plaintiff£’s Exhibit 33; thet's correct, e 2 nee? 


A That's correct. The capacities of the tanks, 
though, are siqnificantly different. That I think should 


be pointed out, that these tanks that are put out here that 
you are talking about are for highway vehicles where lonq 
ranq2 is the prime consideration for the vehicle. 

9) You mean vou can put more gasoline in the location 


shown on Exhibit 33 than you can on the tank in the cal 


A In 1949, I think that's what we were discussine -- 
0 1966 is the time that this truck was made. 
A Oh, I thought you were asking questions about why 


we put it from one place to another in 1949, 
But, yes, the range of the vehicle now was 17 to 
18 gallons of usable canacity, as I recall, in 1966 trucks, 


} 


and big highway trucks with ranges that require more volume 
of gasoline before they go to another station have used 
larger tanks, 80 gallons, a hundred gallons canacity. They 
have usually put one on each side. 

a) Would you draw a circle with this areen nencil, 
or an oblong if that’s more appropriate, on Plaintiff's 
Exhibit 33 in order to show the place where casoline tanks 
were placed in some models in the 6900 series? 


MR. HAGAN: Your YWonor, when we start mentioning 


the 6900 series, there should be an explanation, I think, 
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starting to mention a heavy duty 
truck as opposed to the medium dutv, and now we are talking 
6000 series. This is the 4000 series. So there should be 
some explanation. 
MR. ELKIND: Yes. I think I missvoke. 
Actually I meant to ask about the 4000 series. 
A Oh. Well, if my recollection is correct, as an 


option the vurchaser of the cab and chassis could have the 


option of having the hiqhway tanks located. And vou want 
me to draw the general area where the highvay tanks were? 


0 Yes. 

A I'll extend it, if you don't mind, some nlace down 
here (indicating). 

@) Is there any reason why you extended it down into 
that area? 

A Well, the tanks are usually like 50-gallon tanks. 
They are quite big and they are characteristically round, 
cvlindrical tanks. So I know that they go down helow the 
frame rail, and I don't know where to put this line, but I 
just kind o. nut it so that it is right around where the 
step is. That's what my intention was, to act into an 
area like where this step is. 

@) Will you mark "Tank" right in the middle of that? 


Put the word "Tank" there. 
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course below and behind the rassenger comnartment, isn't 


that correct? 
eis 4 A Yes. 
@) So that if there is anv damace to the tank by a 
6 rock or by striking it, the gasoline will leak rom the “<ank 
7 ehind the passencer compartment and helow it; that is right; 
8 is it not? 
9 A No. If he is backing up, it will actually he 
] leaking out of the tank and under the cab. It depends on 
11 what he is doing, going forward or backward. 
12 Q Backing up, he can't strike the tank, can he? 
} Doesn't the tire, the position of the rear tire, make it 
14 imrossilble for |! to damage the tank backing up (handina 


16 A Well, the picture is foreshortened bv the ancle of | 


17 the truck. There is really some distance in betwern here. 
18 And as this truck here is shown, with the front wheels turned, 

F 
19 and if he were backing up, he would he swinding in an arc, 


20 so that a curb or a post, a guiding post, or something like 
21 that could be here. Ne would miss it with the rear whee] 


22 and the quide posts would go riaht in through the tanks. 


(Continued on Page 702) 
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Q What you are saying, then, is that there is a 
possibility, a possibility -- 

A I think -- 

Q “= of striking the gas tank and damaging the qas 
tank going backwards, is that correct? Is that what I 
understand your testimony to be? 

A Well, going buckwards is one pert, yes. He could 


high center the load. Or ina dump, a garbage dump situction, 
they don't keep everything all like a hichway and there could 
be steel sticking up or bent frames or something that this 
truck would be going over, and the front wheel would go over 
it and then cause the metal to spring up in such a fashion 
that it would be poking into the tank and the truck just 
ridirg over those pieces of metal or bars or whatever. 

Q And it could damage the cab. 

A It could, yes. 

@) Now, once a gasoline tank is damaged, the casoling 
might possibly cor>s out of the tank, and that is the hazard '! 
that you spoke of. 

A That is the hazard we are speaking of, yes. 

Q When the gasoline comes out of the tank following | 
that possible accident, the problem is not the ignition of 
gzsoline, is it? Gasoline, as you've demorstrated here, 


doesn't burn, it is the vapors that one has to be concerned 
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A Yes. 

Q Am I correct? And those vapors, to begin with, 
are far below the cab of the truck, are they not? 

A Well, I guess you have to give me the conditions 
that you want me to speculate on. 

Q Instead of ocing into any special conditions, 

I did understand frem your testimony that you agreed with 
einstein that gasoline vapors are heavier than 
air and that they have a tendency to rop, is that right? 

A They nave a tendency to drop, yes. 

2) And any brean in the gasoline tank would be 
below or underneath the piace where the passengers are 
seate., isn't that correct? 

A When the gasoline is exiting the tank, yes, 
that would be below If you are talking about the “«ank, 
where we had been just ciscussing, yes. 

Q And you spoke then of tne state of the art and 
indicated that the Big Three, which would be General Motors, 
Ford and Chrysler. were building medium duty trucks at that 
time and that it was, one might say, the standard of the 
industry in medium duty trucks to have some of the trucks 
with tanks in the cab, isn't that correct? 


A I believe I said that a conventional cab design 
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cab chassis design for all three of them cic inelude that 
se | 


as a standard preduction fuel tank, yeS. 
Q Now, there are other manufacturers of trucks 


5 a4 > + } nN an ~ - - - 
besides the Big Turee, are there not? 


6 


- 
‘ . + : - 
Q And they did not follow that precedure uniformly, 
did they? 
9 


A Now we are talking about la /ht medium duty or 


are we talking about all crucks? 


Q Medium duty, light medium duty *ruczs International 


Harvester, for example. 

A Their fuel system went ‘through the cab, in the 
cab. 
Q They didn't have a tank in the cab. 


16 r P 
A They hnd the filler system in the cab. 


17 ‘ 
Q Put the tank was outsice the cab. 


18 , . 7 , 
A The tank was outsiie ana the filler connections 
went through the cab, yes. 


Q And where in the International Harvester 1966 


or 1965 del was the filler tube located? 


an | 
{| A tr believe it was Located on the ft side -- 
at 23 i 


A Yes, and it went -- wait a minute. You said 


to 
an 


Interrational? 
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Q International Harvester. 
A Oh, I believe it was on the right side. I got 


confused for a minute. And I believe it came from approxi- 
mately where the General Motors location is, on ther right 
cia thouat mPosit side € ha +r y + * wan & ty y qh 
SicC, nougn, Opposite side or Re Cruck, j yenet ctaroug,. 


and down through the cab, and there was a coupling there, 


and then they went into the tank, which was riaht below, 


and at would be behind the sten, I believe, of tho truck. 
Q That's absolutely correct. But th2 covnling 
was below the cab, was it not? 
A No. zt remember it being in the cab, sir. 
Q I beg your pardon? 
A I remember the coupling being in the cab, the 


rubber coupling. 


A No. I helieve that there was first a filler 
neck coming from tne outer part of the cab. That woulc be 
the part where you would insert gasoline into. And I believe 
there was a coupling right after that -- come to think of it, 
I think it was up here -- and then there was a verticle 
filler, continuation of the ciller neck throuch the cab and 
through a grommet in the »sottom of the floor of thr cab 


and then into the tank. I can't identify exactly where 
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the coupling was, but there was one in there. 

Q Are you familiar with other truck manufacturers 
in and about 1966 that were not uniformly manufacturing 
cabs with the tanks inside the cab? 

A In the light medium duty fie?1 I believe we 
have just about discussed all of them that I'm aware of, 
the International and then Dodge truck and then General 
Motors and Ford. That's all that comes to my mind right 
now were the principal suppliers. 

Q Now, the fuel tank system -- when I speak of the 
fuel tank system, Mr. Elwell, I'm only talking about the 
gasoline tank and the filler neck and the filler neck as- 
sembly, which is Plaintiff's Exhibit 42, and the gas line 
from the sender gauge that is inside the cab -- none of 
those parts of the system require any maintenance to remain 
in good eperating conditicn, do they? 

A No. 

Wait a minute. I'm sorry. I agree with you 
that those are not irregular scheduled maintenance item. 

Q Is there any reason for you to draw a distinction 
between a regular maintenance item and the need for repair 
in order to remain in good working order? Is there any 
reason for your making that distinction? 


A Yes. 
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Q All right. ‘Yhat was your reason? 
A The cloctrical indication on your dashboard 


for full or empty includes a meter unit that is mounted 
on the tank, and it is an clectrical device, and it is in 
the ring, which is where your suction pipe also comes out 
of. It is one compact unit. 

That would, as a possibility,,be malfunctioning 


and would need to be changed. And although it is not 


intended to be it, generally speaking, does and it is acces» 


sible and it is removable and it is replaceable. 'It is vailea 


@ meter unit. It is a small electric device 
Q But does that meter unit appear in the tank 


that we have here? 


A Quite frankly -- I'm positive it does. 
Q Would you step down, please? 
THE COURT: Mr. Elkind, may this be the las+ 


question? 
MR. ELYIND: Very well. 
Q Will you just show the jury that part that might 
require maintenance? 
A This part here [indicating] is held into the 
tank with five screws, sheetmetal screws, and a gasket for 
sealing quality. If vou take the five screws, then you can 


pull the whole unit out of the fuel tank and replace it, or 
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YOU can test it, you can bench test it, to fing Out, for 


instance, if it is malfunctioning, 


MR. ELKIND: Just one more question, May I 


THE COURT: All right. 
Q Would the malfunction if any, assuming there is 


@ malfunction, affect the delivery System or the gauge 


reading? 
A It would affect the gauge reading, 
Q But not the Celiver, System? 
A Not the delivery System. 


THE COURT- All Light. We Will + 
and resume at twelve O'clock, 


(Recess. ] 
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2 (Jury present.) | 
| 
3 || Q Mr. Elwell, you have told us that there is no | 
ams 4 required regular maintenance for the fuel tank or the filler | 
5 } neck assembly or for the center gauge. Does the same also | 
6 apply to the fuel lines up to the point where they reach 
7 the carburetor? | 
| | 
8 | A No. 
9 | Q And that is because the fuel lines are made of | 
10 | turned steel, very strong metal; is that correct? ! 
11 | MR. HAGAN: I object to the form of the question. 
12 I'm not sure that he said the reason was because they were | 
13 made of steel. He just said there were periodic -- | 
14 THE COURT: I don't understard. I thought the | 
15 | question was whether they did or did not need maintenance. | 
16 | I understood Mr. Elwell's answer to be that they did. | 
17 | MR. ELKIND: That they did not. | 
18 | THE COURT: Then I misunderstood. | 
19 Q You say the fuel lines does require maintenance? | 
20 A It is part of the regular maintenance that would bd 
21 } performed on the vehicle. The fuel line goes to the : 
22 || attachment for the filter into the carburetor and that | 
~~ 23 filter is preparatory to entering the carburetor and could | 
%A | be changed and should be changed if it is clogged up, and | 
an || to do that you would have to loosen that fitting at the fuel | 
| 
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9 | line there so that you can -aet the filter out so it would 
3 become part of it; it would become involved in the changing 
4 } of the filter. | 
i 
5 | @) So that from that part of the truck wherein the 
6 | fuel goes into the gasoline tank, through the little device ! 
| 
7 | that I think you called -- is that the center gauge? 
8 | A I called it the meter unit. 
9 ! Q The meter unit. 
: { 
10 | A Or center unit. There seems to be two terms that 
1 || are more or less commonly used. 3 
ee | Q Let's use the center unit. | 
13 | A Okay. 
14 | QO Through the center unit and down through the gas | 
15 line that runs in a vertical position in the cab from the : 
16 center unit to underneath the cab, and then the fuel line 
17 | that extends underneath the frame to the point where it | 
I 
18 enters the engine block or it engers the endive area -- : 
19 | A The fuel pump is there. | 
0 | Q The fuel pump. Up to that point there is no | 
91 | prescribed regular maintenance necessary in order to keep | 
22 | those parts of the vehicle functional and properly perform- | 
| 
23 ing their necessary function? 
% A That is correct. | | 
35 1@) Riaht? | 
| 
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A That is correct. 
Q If you have a sudden drop showing up on the fuel 


gauge, there could be two possibilities that could account 


for that, one would be a leak in the fuel system and the 


other could be some difficulty in the qauae itself; is that 


correct? 

A No, not as a normal mode of a unit. I believe 
I understand your question to be if the meter unit was 
electrical malfunctioning so it was no lonaer working, 
would that indicate low fuel, and the answer is no, the 
needle usually goes to full and past full because it is an 
open circuit in the meter unit and you'd get an overflow 
indication. 

Q Could it also drop down to empty, depending upon 
where the defect was, or could it also start to flutter? 

A Whether it could start to flutter? Yes, I am 
aware on occasion it would flutter. The normal movement 
of the truck might cause just a very small, very small -- 
but, yes, it could flutter, but it fluctuates in a rather 
random pattern until it finally goes to full or overflow. 
Actually it pins the meter in the overflow. The meter is 
not in the circuit any longer. 

Q If you assume that Mr. Brennan was telling the 


truth when he said that the fuel «auge was dropping, does 
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that still suqgest to you the possibility that the problem 
might have been with the fuel gauge rather than with the 


fuel line? 


A No. 
Q Ordinarily in making these trucks -- I assume 
you are familiar with maintenance procedures, sir -- if you 


have a complaint with respect to a droppina fuel gauge, 
which do you consider the more likely probability, that 
there might be a leak in the fuel line or a difficulty with 
the gauge? 

A I would consider the probability would be more 
that there was a leak in the fuel system. 

Q And that is even so in the design of the fuel 
system if the type of materials are used so that no such 
maintenance is required? 

MR. HAGAN: Objection. I don't believe he said 
no maintenance is required. 

MR. ELKIND: I will withdraw the question, I 
will rephrase it. 

Q And you would have that opinion even though the 
design of the fuel delivery svstem from the point where the 
gasoline comes in to the point where it reaches the fuel 
pump is of the type and a durability that no maintenance is 


required? 
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Yes, if you are speaking about this truck. 
Yes, I am talking about this truck in general. 
The maintenance record on *his truck? 
T am talking about the general problem. 
si 


Yes, that is right. 


And the reason that no maintenance is required on 


those parts is that they are constructed in such a manner 


as to last for as long as the truck is in normal use, that 


is, during its expected truck life; is that correct? 


MR. HAGAN: Objection on the ground that the use 


of the words "those parts" is confusing since he only took 


him halfway through the fuel system and stopped at the fuel 


pump, and now he is using the term "those parts" and I think 


it gets a little confusing. 


THE COURT: I think that Mr. Elkind defined what 


he was talking about in his last question. 


Q 


You understand that I am only talking about the 


parts of the fuel delivery system up to the fuel pump in 


each case when I ask you these questions? 


A 


Q 


Okay, I understand. 


Let me go back to my question and ask it again: 


The reason why there is no reqular maintenance necessary 


for those parts of the fuel” delivery system is that they are |! 


designed to be constructed in such a manner that they will 
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remain, their intesrity and usability will remain functional 


throughout the expected life of the truck? 


A I believe vou added also normal usaqe, which 


obviously, if the truck has an accice: = that would damaqe 
them. Then you ‘vould have to consider their integrity at 


that point barring an accident. 


9 Barring an accident. 
A Barring an accident and barring unusual circum- 


@) Now, let me go back in my questioning to that 
part of your testimony in whic you pointed sut to me that 
the ovtside casoline tanks are usu lly chosen at “6 opticn 
of the purchaser so that a laraer fuel tank capacitv can 
be used than the 18 gallons that is normal in this model. 


Do you remember that? 


A I remember that discussion. 
9) What size gallonaqe, how many gallons di2 you 


suggest were available for outside tanks? Did you say 50 
gallons? 

A I was reaching back in my -- my recollection was-- 
first of*all, the tanks are not manufactured by General 
Motors. These tanks range in size from 35 aallons co, Xx 
believe, 75 gallons. I am trying to reach back again into 


1966 and 1949, in that era. 
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[ would sav that you had, probably, the capability 
of ordering from 35 to 75 per tank, so that putting two on 


the venicle would be about 70 to 150 gallon range on the 
truck: That is a highway truck. 

Are you calking about a single tank? We are 
‘ 


talking about 35 to 5 gallons in a tank? 


A Yes, I believe -- 
) The outside tank? 
A I believe those were the sizes that were availceble 


back in 1966, 

9) If an outside tank with 35 to 75 gallons is 
damaadee it stands to reason, does it not, that the potential 
amount of gasoline that would come ovt from such an incident 
would be far greater than the amount that would come ovt 
from an 18-gallon tank? That is obvious. Do you agree 


with chat? 


A By potential you mean what, the enerov release 
period? 
Q The fuel loss, the potential amount of gasolire 


that would come ort of the tank would be in accordcince with 
the amounts that is in it? 

A Yes. 

Q And you spoke of the leaking of the gas tank as 


representing a potential threat to the safety of the people 
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a laraer 


me 1anited; is that riqht? 
obviously. 
then S 1t also logically tru 


, ‘i 
would an 18-aal 


Oqdically, does it not? 
You are iust ecuating more 


A I can't really qauce the relative 
18 -- I wouldn't want to be in a 18-aallon 
Q You certainly wouldn't want to be 


A 75-a 

Q | 
be much worse? 
A I do 
either case. 

Q You 


assembly was h 


during your di 


@) And 


two clamps 
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gave us a demonstration of 
eld in place at the top of 


rect testimony. Do you reca 


you indicated to the jurv 


the jury that one of these cl 
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gasolir2 and 


“Aware 


hetween 


Fire Of 


vasoline. 
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fire, it would 


ll that? 


showed chose 


to be 


COURTHOUSE 


20 


AOSA 


ocesened in order to remove the rubber hose from the op of 


the aqasoline tank; right? 


9 And vou don't knew that that is so, thouch, that 


’ vr wa +h * o 
you made that suppos 


ition? That was a supposition on your 


part? 

A Well, it is loose and it wasn't loose when it was 
in t! trucx 

Q How do you know? 

A Because the impression on the rubher is -- you 


can't get this -- notice that this clamp has a circular 


A Then it is about an inch wide. Whe I put the 
clamp on it I can mate exactly the pattern of the clamp, 
where it was, and this clamp could sit there for years and 
never mate that riark because the preduction has tightened 
it and forced an enduring impression. 

Q Would you know whether or not there is any way 
in normal wear and tear that the clamp, once tightened 
with sufficient force to produce a mark on the rubber of 
the type that you have just pointed out for me, could become 
loosened? 


A Well, the design of this clamp includes a thread 
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svsterm. The thread system in and of itself is, by friction 
and cesian is essentiallv a self-locking device one. It is 


tiahtened and it has resistance, af you can see even in the 


can't turn this, so once this self- 


ockina condition is set up by the threads in the bolt and 
nut -- there is a trap nut that vou can see here -- then 
this clamp is not going to vibrate and back out. 

Tne second aspect of that is that this is inside 
the cab where the environment is habitable at least. In 


entail. This dots not have sunlicht beating down on it to 
cause it to deteriorate in anv wav. It is not involvee in 


, 


environmental exposures that would be aaqqressive to the 
rubber and, as you se here, after nine years the rubber is 
virtually as qood as it ever was and it is in very good 
shape. 

e - me ask vov some cuestions abou* Exhibit 42 
hat you now have in your hand. Except for the voint that 
is marked with yellow out to the end -- 

A Yes. 

Q -- of the filler tube, the balance of Exhibit 42 is 
actually concealed in an area between the outer wall of the 


cab and the inner wall of the cab; that is correct, isn't 


a2 
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motion that you have 
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Q So that I'm at eye level with the filler tube 


-- - oo 


and looking across the cab with the filler tube at eye level 


T can't see it, I have to bend down in order to see it? 


A My recollection is that you can see the bottom 
clamp but not the top clamp. That I recall. If you 


were standing across the cab, standing on the crourd, I 


believe you can see the bottom clamp. 


Q Let me show you Plaintiff's Exhibit 19 for icen- 


tification and see if lecking at that picture doesn't re- 
fresh your recollection that you cannot see it at eye level. 
A The camera lens was above eye level toward the 


filler neck, but -- 


Q Let me show you Plaintiff's Exhibit 18 in evidence. 


Tr - whe W I Cc} c j i. £ 4 ahwe “ es 1 3. . K ’ 
ha hows the neck that pro ects rom <n 5é.50 ne tan 
does it not? 


A Yes. 


Q Can you see the clamp or any par* on Plaintiff's 


Exhibit 42? 


A It is frzzy back here. I'm not certain about 
t 5 From the angle of the camera, no, I'd say no. 
Q Do you know whether or not there is any way that 


these screws can be loosened manually by hand or with a 
screw driver or a wrench from inside the cab? 


A I know they can be. I know this one can be. 
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| 
2 f Q iow would you manually loosen this screw? How 
3 | 


would you go about doing it? 


ans 4 A Well, the screw, as yau say -- : 
5 {' | 

Pad Q The clamp. 

i] | 

6.5 A The clamp, yes. The screw--I'll accent that -~ | 


~“_ 


is slotted for a screwdriver, but it is also made in a hex 


8 configuration and this takes a wrench and so when it is | 
| 
9 put into the truck -- I'll line it up on the hose this way --| 
10 | Gt was sitting like this and the workman would get under 
here with a wrench. It is a s/l6 wrench. He would just 
12 simply loosen this clamp this way. He does not have to be | 
13 | in the position of the camera, of course. Now he kas moved 
14 either the seat back or the most customary w2y would he to 
15 | take the seat out. There are eight bolts that ere required | 
16 to be loosened to move th seat out. | 
| 
7 | Now, the workman has the fuel tank and the filler. 
18 He'll take the wrench and loosen this once. That clamp is 
19 i slid down or loose -- it doesn't matter. Then you loosen | 
\ 
29 ! “he fuel tank straps that are retaining the tank in the 
21 | cab and you can then hold the tank out leaving this part 
| | 
= f above [indicating.] Once the tank now is out of the cab, 
7 23 then you move it in this manner and pull it out of the rubber 
I 
% || escutcheon that is around here normaily and now you have the 
} 
25 


whole system in your hends to work on. 


' 
| 
| 
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3 mesr 


Q 


Motors was aware of 


assemblies to become loose in operation? 


A 


A 


they were loosening. 


see any reason for approaching the 


Q 


cation and 


25 and 30 and ask you wnether or not that 
recollection as to 
tion that leakages 


joints necessarily formed. 


A 


2) 


Do you know, whether prior 


ency of these fille 


ry 


Are you talking about this truck, the number 


Whatever the exhibit number is. 


information? 
uch information that we were aware of 
May we approach the 


Ident -think 


Side bar yet. 


A 


I show you Plaintiff's Exhibit identifi- 
y 


ask you to look at it and particularly, Mr. 
I would ask you to look at the area between Lines 
refreshes 
whether or not General informa- | 
may occur at either or both of the two 
In the context 
Just snswer my question. 

May we approach the side bar? 
I think what I woul 


THE COURT: prefer to do 
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yd . . . 
= at the present time is excuse the jury and let me find out 
? where this is going. I want the jury to be excused for a 
a 4 short while. 
ae ‘The jury left the courtroom.] 
6 || P , 
! MR. HAGAN: Your Honor, we are now getting into | 
' the area that we earlier discussed of the Cole patent and | 
g { 
; the statement in the patent application by the inventor 
9 ; : 
as to why the patent was a superior device that we had | 
1 =e . P P > ° 
0 discussed with your Honor at the beginning of this case and -+ 
1 W 
i | THE COURT: I understand where we are. I 
1} 
12 | ; ; - 
understand precisely where we are with regard to that. 
aT 
i | “+ : . P : 
= | MR. HAGAN: Even the framing of the last question 
14 |} ne a ee 
| -- if the Reporter would read it beck, the framing of the 
| 
15 |] ‘ F ° P P . 
ae question incorporates the precise language that is contained 
i 
16 |! . > iiss i , ; 
| in a document not in evidence and he hands it to the witness.,; 
7 | | 
| The whole atmospheze created by using the exact language 
13 | ; ' 
i of the patent, which your Honer had earlier ruled could not 
| 
19 | be used here, that is, the statement of an inventor that l 
| 
| , : 
20 a certain joint might tend to leak or there might be leakage 
| 
a 
| dis not probative in this case. 
22 | 
| THE COURT: What I am going to allow to be cone, 
{ = 3 | 
‘ | and I am not sure of this because I don't know where Mr. 
| . 
"i 
F ; ; or | 
2 Elkind is going to go, and that is the reason I dismissed 
| 
25 || 


the jury -- I am going to allow Mr. Elkind to question the 
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5 mesr Elwell - cross 
witness and then I will find out on the basis of the erete 


tions he asks in the absence of the jury where he is going 
and then I am going to inake a determination as to whether 


zt. is proper « 


MR. HAGAN: I think he already asked whether that 


document refreshed his recollection, that they were aware 


of leaks in 1966. 


THE CoSSPs All right, what is the next question? 


MR. ELKIND: I don't know what the answer is 
yet. 


THE WITNESS: May I have it one time more? 
VOIR DIRE EXAMINATION 
BY MR. ELKIND: 


Q Does it refresh your recollection as to whether 


or n° * General Motors had noticed hefore 1956 that leakcces 


a Ny 


may occur at either o: both of the joints shown on Plaintiff! 


Exhibit 42? 


A No, ti.is does not -- I said that I was not aware 


that General Motors was aware that those wer2 leaking. 
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5. dam | 44 3A , 
1 | lL jasr Elwell 125 | 
2 |i 9 Are you familiar with Plaintiff's Exhibit 51? 
3 | A I'm familiar with it, yes. 
4 |\ Q And you are familiar with the fact that this is | 
5 a patent that was issued to Mr. Cole while he was an employee! 
6 of General Motors and that it was assigned to General Motors | 
7 sometime prior to 1957? 
8 | A This was a patent by Edward N. Cole and Edward 
1 
9 J. Naudzius and they were assignors to Gene 1l Motors | 
10 Corporation, yes. 
ll | Q And Mr. Cole at that time was a design enyineer 
it 
12 with General Motors, wes he not, and .tima~cly became 
| | 
13 president? | 
\4 i A Yes. I don't know exactly at his position at 
15 that time was, but he was with General Motors. 
| ; ; ‘ ‘ 
16 | Q He is considered the designer of the Corvair 
| 
17 | MR. HAGAN: Objection to the form of that 
18 | question. 
| 
‘ ; P , 
19 || MR. EXLKIND: I am just trying te identify the man. 
\ 
i Z ‘ : 
20 | A If want to identify the man, Mr. Cole was 
21 | the past president, and most recent past president of the 
} 
22 || General Motors Corperation. 
| 
=a 23 | Q But do vou know what role he pl 2 in the Gentral 
\) 
{| * . J . ’ 
2 | Metors hierarchy or what his position was in 1957, when this 
lt 
| 
¢2 || patent was issued te General Motors? 
| 
1} 
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He was in an engincering management Capacity, 


3 but I don t know what his title was. 
| 
4 Q And is it correct, would I he correct in sania 
5 that if Mr. Cole Said that leakages may occur at aither or 
6 both of the two joints recessarily formed, that ne had a 
7 sound, rational basis for making that statement? It wasn't 
8 just puffery, was it? 
9 A In the context -- 
10 jj MR. HAGAN: Objection to tha question. How is | 
ll | this witness Supposed to know what the basis was in somezody 's 
i] 
12 mind in 1957 for making that statement? 
13 | THE Court: I agree, But I'm aoing to let 
14 him ask the question. There is no jury here, 
| 
15 || A (continuing) In order to understand what Mr. 
16 Cole had in his mina at that time it ie impossible for me, 
17 but the context of the patent itself woule Suggest what might | 
18 | have been in his mind. 
19 || Q What vas in his mind was to eliminate those 
| 
| 
20 joints. 
| 
| ; ; ; ; : ; 
21 | MR. HAGAN: Objection now. The witness is trying | 
i 
22 || to answer the question. Now you are leading him. 
I 
3 | MR. ELKIND: I am on cross~examination, 
A |i THE COURT: He is not leading hin now, Mr. Hagan, 
i} 
25 || 


He is supplying him with the answer, which is improper, 
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MR. HAGAN: Why don't we just let Mr. Elwe*t 
explain his answer? 
Q Am I not correct, sir, that the purpose of making 
this statement about the potential leakage in either or both 


of the two joints was to show the superiority of a ‘filler 


MR. HAGAN: Objection. The witness cannot xnow 
what the purpose of uis statement was almost twenty ycars 
aco in a patent erplication. 

THE COURT: All right. You may answer, if you 
want to, There is no jury here. 

A I cannot read this into it as you would suggest, 


hat that's a reason, a flat statenent, a one-sentence 


statement. I don't exactly know why they made that state- 
ment. 
Q Mr. Cole made it with the other fellow, xight? 
A Both Cole and Nauczius made it. 
Q Yes. Mr. Cole was a reliable man, an honorable | 
man? 
MR. HAGAN: Objection,your Honor. 


THE COURT: We don't secem to be getting anywtere, 


Mr. Elkind, at least where I think you would have to go if 


this is to be admissible. You don't seem to be even approach- 


ing that as far as I'm concerned. 
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Q Y'll ask another question I 


- Do I uncerstand your 


testimony on direct and up to this point on cross-examination 


to be that it is impossible for a leak to develop in the 


filler tube assemoiy? 


A It would be possible. 


Q It could have happened in this vaxrticuiar filler 
tube assembly in Truck No. 1? Is that a possibility? 

A You arc pointing towards this cne right hero? 

Q No, no. 

A That one Cidn't leak. 

Q No. No. 2. It is possible; you cidn't see it. 

A It is a possibility, but not in this accident. 

) But it is a possibility that it may have occurred 


even though in yoxr opinion it may have had nothings to do 


with the accident? 


4 


MR. HAGAN: For the record, I object to these 


questions. Your Honor, what is possible in this world 


4 


you know, I don't sce where that is getting us. 


THE COURT: Y agree. I don't think that is 


getting us anywhere. You would have to show, I think, Mr~. 


mv 


happening, anything can occur, but I think you wovldc have 
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I*ll ask another question. Do I uncerstand your 


testimony on direct and up to this point on cross-examination 


Q 


A 


it is impossible for a leak to develop in the 


assemo! y? 


I didn't say it was impossible. 


It would be possible. 


& 
Q It could have happened in this varticuliar filler 
tube assembly in Truck No. 1? Is that a possibility? 


A 


Q 


even though 


You arc pointing towards this 
That ore @idr t leak. 


No. No. 2. ble; you cian't see it. 


pee 


It is poss 
It is a possibility, but not in this accident. ; 


But it is a possibility that it mey have octurred, 
| 
in yor opinion it may have had nothing to do 


! 


with the accident? 


questions. 


you know, I 


getting us anywhere. 


MR. HAGAN For the record, I object to these 
Your aonor, what is possible in this vorld is <- 

don't sce where that is getting us. 

THE COURT: 


I agree. I don't think that is 


You would have to show, I think Am. 


7 


Elxind, that not only is there some possibility of something 


happening, 


anything can occur, but I think you woulc have 
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to 


show that it is more likely than 


noi that it wovld oceur 


And I think that the testimony thus far that : 


ic we've qotton 


jury to weigh, and they are enti id 4 : ive whatever 


evidence will’ help them on this 


THE COURT: Now we are on that patent? You 
haven't made any bzsis for admitting that at ali. You 
haven't even approcched the point that I could ressiliy 
admit that before the jury. If that's all you are going 
to do, then I'll call the jury back and the matter will +> 
excluded. 

It is on the record. You haven't made any 


possible basis th2t I can see to demonstrate that that is 


a matter that goes before the Jury or that Generai Motors 


had any notice that this design was defective in the res- 


pects that you are attempting to show. 


MR. ELYXIND: Your Honor, it appears on the face 


of the exhibit. 


THE COURT. We had this Ciscussion before, 


in which you indicated to me that 


Mr. Cole, whose -csition 


ed ‘ 


we don't know, who was co-author of or co-inventor of a 


satent and in that patent he an@ his co-inventor indicate 
I k 


that their patent is a superior product for various reasons-- 
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what you are attempting to do is to impute that as being 
notice and knowledge to General Motors, and I don't belac. 


you can do that. 


fact that that statement is ma 


a 
o 
ct 
oa 
?] 
" 
P) 
S 
iy) 
0 
) 


show that it 2.3% so. It could b»* puffing. There is no 
showing of what tests were made on these products to demon- 
strate that this wes or was not so. There is no evidence 
that you've introduced to show other than the statement, 

I think about a sentence or so of Professor ‘Vieinstein, that 
where this tank was located was in a dangerous position. 

I don't believe that you've shown me anything that would 
justify my admitting that. 

Get the jury back. 

MR. ELKIND: If your Honor please, if he denies 
that the joints on the filler tube assembly could have be- 
come loosened and developed a leak-ge, if he denies that 
would your Honor then agree with me that for the purpose of 
impeaching his statement I can show him that there is a 
direct statement by General Motors to t*2 contrary? 

THE COURT: Mr. Elkind, you are showing me 4 
patent. I don't have any way of knowing -- sure, they 
bought the patent -- how the Patent Office operates, whether 


there were tests made in regard to this ane so forth. 


The fact that they bought the patent, as far 
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as I'm concerned, doesn't mean anything at all. You don't 


even know and Mr. Elwell doesn't know the position of thi 


Bi th 


a 


man. Did he have a position of authority? The fact that 
they bought the patent and now he is president, maybe that 
means that in 1957 he was a genius in the automobile 
industry. But I don't know that and I just think -- 

MR. ELKIND: But there is evidence by Mr. 
Elwell, and ynur Honor may have missed it, as to what Mr 
Cole's position was at the time in * 57. 

HE COURT: He said he didn't knew what his 


position was. 


MR. ELKIND He said he was in the cesign en- 


ginerring denartment. 


THE WiTNESS: No. = said in an enginecring and 
management capacity. 
THE COURT: In any event, I don't believe, I 


don't think that waat you are doing, what you are attempting 
to do with the use of this -- I just don't think I can allow 
it. I don't think i¢ is ecient. 

2. ELKIND: In connection with my exception to 
your Honor's exclusion of this evidence, may I at this point 
in the record -- and I ha* mentioned this earlier, before 

we opened to the jury, that I wish to take excepticn to your 


Honor's refusal to permit mo to examine Mr. Cole as a party 
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before trial in this casc -- 
THE COURT: I don't even remember why I did that. 


Obviously, of course, you have a right to object, as I 


gather you objected before. As I told you the other day, 
there must have been some good reason at the time as to 
why I did not allow that. I can't answer that because that 


is too far down, but obviously you may put it on the record. 


MR. ELKIND: What use may I make of this 
document? 
MR. HAGAN: I just ask that there be no more 


walking in front of the jury and holdiny that -- 

THE COURT: You can't make any use of thrit as 
far as I‘m concerned. I had allowed this examination rather 
than have a side bar conference because I wanted to determine 
in my own mind whether you can make any proper use of it. 


I con't think that you have. So I think that your se of it 


MR. ELKIND: Before the jury is brought in, to 
round out the record -~ 

THE COURT: Sure. 

MR. ELKIND: May I read from the document? 
It is United States Paten Office -- 

MR. HAGAN: The last time we had this araqument -- 


THE CCUPRT: Why don't you mark it for identif i- 
y Y 
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cation? 

MR. ELKIND: It has been marked, your Eonor. 

THE COURT: -- and refer to it so we are sure 
what we are talking about. And if there is any purpose or 


need for it, it will be available to the Court of Appeals on 
appeal. 

MR. ELKIND: All right. 

THE COURT: So we are talking about whet exhibit 
number? 

MR. ELKIND: May I just read into the record 
two sentences from the patent? 

THE COURT: All right. 


MR. ELKIND: Those two sentences are é 


i 
i 
je) 
+ 
i 
Cc 
= 
4] 
t 
i 


THE COURT: Give the exhibit number. 


MR. ELXIND: I am now reading from Plaintiff's 


. 


Exhibit 51 for identification. 


3 


MR. HAGAN: I submit that marking an exhibit for 


identification that has not been admitted into evidence and 


then reading it into evidence is improper. 


MR. ELKIND: I am just reading it into the 


record. 
MR. HAGAN: Excuse me. The exhibit has been 
marked for identification. It will be available to any 


Appellate Court. 
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2 | — — ; 
sol | THE COURT: I xnow. But there is ne jury, and 
|} 
3 what he is now doing is in effect maxing an offer of proof, 
a 4 |. and I think that is proper. 
5 | MR. ELKIND: It is as follows: | 
6 | "In place of making the filler tube and tank 
: as an integral unit, it has sometimes been the practice to 
8 : ‘ 
make those parts sevarately and ultimately to connect them 
9 | 
in a vehicle by maans of a flexible conduit and snitable 
10 clamps. This latter expedient is not entirely satisfactory, 
ll as leakages may coc2ur at either or both of the two joints 
' 
) . > ow 
necessarily formed. 
i 
i| 
13 | THE COURT: Mr. Hagan, I suppose what I could do 
14 if you desire to, is to allow you to protect the record 
15 | as well and make wnatever statement you want to make. 
| | 
16 || 
I 
17 | | 
I 
4 j , 
| 
19 | 
\| 
| 
20 | 
l 
21 | a. 
22 
4 23 | H 
. I 
24 
' 
25 || 
1 
i! 
! 
| 
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MR. ELKIND: 

the jury, your IIonor, 

All I did was hane it 


jury. I 


and that of 


735 


said that I hanéed it to 


Mr. Hagan 


course is no* correct. 


to the witness. 


I aid not say you handed it to the 


said vou were walking around holding it in front 


of the jury and I said I would ask, if this document cannot 
be used, as I believe your Honor has indicated, that it not 
be walked auinnaels with and held in front of the jurv. 
That's all I am asking. 

THE COURT: We finished with the document and 
Mr. Elkind understands that. 


THE COURT: 


to make on the record at this point, 


MR. HAGAN: 
record of two sentence 
for identi 


been marked 


THE COURT: 


All right. 


If you have 


env 


staterent you wart 
you mav. 


I obiect to the reading into the 


§ from an exhibit that has simply 


fication. 


All riqht. 


(Jury present.) 


CROSS-EXAMINATION (Con 


BY MR. 


ELKINC: 
0 Sir, 


the fuel tank 


syster, 


1s an 


do you aoree with me that 


important facter which must be taken 


tinued) 


the intecrity of 


its ability te stand un» and not leak, 
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in determinine whether or not to locate a gasoline tank 2nd 


a filler tube within the hody of the cab occunied bv human 


beings? 
A Yes, I would agree to that. 
@ Now, do you agree or disagree that there is a 


possibility that a leak or leakages can occur at either or 
both joints of the filler tube assemt:i of the tank that 
is represented by Plaintiff's Exhibit 42? 

A Well, it would be ridiculous to sav, if you 
consider all possibilities of .all things, that that could 
never, never leak. 

(@) So it does exist as a possibility. 

A As remote as it is, that has to be consizered a 
possibility. 

9 And doesn't even the remote possibility that a 
leak could occur, leakage could occur at either or both of 
these joints sugg?st to you, as one who is interested in 
the design of fuel systems, that a safer system, from the 
standpoint of peonle as opposed to gas tanks, would be 
with the casoline tank outside the cab? 

A No, I don't believe I would agree with that, 


Q Is it your pesition that the advantages of protect- 


| 
ing the gasoline tank from damage from the environment and 


so forth is more important than the human heinas that mi sht 
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Possibly, even remotely, be damago2d as a result of lerakacse 
from either or both of these tanks? 

MR. HAGAN: Objection, your Hone -. That is not 
what the witness stated. 

MR. ELKIND: I am asking him. 


THE COURT: I think that vou asked that qvestion 


about half an hour aao and I think it was answered, That 
is my recollection, that you went over Mr. Elwell's testi- 
mony in regard to the placement of the tanks. 

MR. ELI"ND: Your Honor, I am following an out- 


line and I have just come along in m outline to that point 


THE CCRT: My recoilection is you asked him the 
question before. I may be wrong, but go aheed, you may 


answer it. 


A It is the collective nature of the whole problem 

that vou put hefo we that I have to explain. 
The engineering material anc the design and the 

capaucility to perform a vapor-liquid seal both in the 
manufacture of the fuel tank aud the vapor-liaquid seal both 
in the manutacture of the fuel tank and the vapor-liqui 
seal of the coupling on the upper and lower filler neck, the 
engineering techniques that were devised or that were 


acceptable at the time in the connections within the fuel 


line and all that make it so highly unlikely that a leak 
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would occur, number one, that it seems to me that the 
advantage of the more frequent exvosure of tho tank, now, 
to very qreat fue] leakage is a compelling reason for the 
engineer to consider that location in the cab itself, 

And we did use qood engineerina materials, we 
@id use good and, it is obvious fror the On. that you have 
there, enduring materials, we did have good workmanship, and 
we had a qooda design, in my Cpinion. 


@) Now, aside from the remote risk Of a possible 


leakage from the filler tube ass>mbl. joints, are there 


other risks that you are awa; Si that follew from haviag 
the gasoline tank in the cab wi _h the Passencers, in terms 


now of the Possibility of gasoline vapors being ir the can: 

A I'm not quite Sure what you mean by "risks," 
Are there other foreseeable incidents that might create a | 
leakace of casoline? 

9 Well, not a leakage. Foraqet about a leakage, 
Are there other risks of having a flammable mixture of 
gasoline and air Present in the cab of tho “ruck which 
follow from the desian decision to place the tank in the 
cab of the truck? 

A If I understand you correctly, what you are saving 
is, given the tank is in the cab but it doesn't leak at all? 


Q Right. 
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A But you have a gallon can of gasoline that vou 
ill in the cab, and that gets ianited, does now the cab 
tank pose an unusually dancerous hazard? Is that what vou 
are saying, or sem2thing like that? That once this 
1llon of aasoline becomes ignitable -- 

Q No, nothing as remote as that. Let me direct 

your attention to what I have in mind specifically. 


Perhaps the best way to look at 


ct 
cr 
>) 
~ 
1@) 
e) 
x 
a) 
+ 


Sketch A, which is Plaintiff's Exhibit 50, ard let's start 
with an agreement on the proposition that when a vehicle is 
beine filled with gasoline at a filling station that the 
most permanent and probably the only source of gascline 


vapors is from the nozzle of the gasoline pump. 


Can we aaree on that? 


A Gasoline vapors from the nozzle of the numn? 
Q Of the voump, when it is pumping gas. 
A Well, it wouldn't be vapors. It is liquid 


gasoline that it is pumping. 
Maybe I misunderstood you. I thouqdht you said 
it is pumping vapors. 
a) When you are pumping gasoline ovt of the nozzle 
of a gasoline tank, vapors are coming out, are they’ not? 


A Of the tank. 


SOUTHERN DIST ECT COURT REPORTERS 5. COURTHOUSE 


FOLEY IC UARE, NEW YORK, NY 


~v 


—" 


to 


(si) 


6 


10 


ll 


13 


14 


1& 


19 


20 


25 


BQ h 


l jesx Elwell - cross 7409 


he ae 


[The jury left the courtroon.] 

THE COURT: In order to give me some guidance 
on a decision I have to make, I would like for you to give 
me some information, Mr. EJwell. 

When was the fuel tank in trucks of *his kind 


moved from the ceb to wherever they are? 


THE WITNESS: For General Motors and Ford, 1973 


4 


was the first year that it was not in the medium ana light 
duty. 1973 for ford and General Motors and i974 for 
Chrysler Corporation Dodge Pickup in medium cuty trucks. 


THE . COURT: Is there any < 


{a 


pute about those 
dates, Mr. Elkind? 

MR. ELKIND: I would like a moment to check, 
your Honor. I had an idea that it was earlier, but I 
could be wrong. 

THE COURT: 


When you say "light duty medium 


trucks," you are talking about the kind of trucks that are 


SOUTHERN DIStRICT COURT REPORTERS, US COURTHOHS 


FOLFY SQUARE, NEW YORK NY ms we 


6 


~~] 


A» 
4284 Elwell - cross 
this case? 


THE WITNESS: Yes, sir. This is a low end 


at 


medium duty. So it is a light medium duty. 


ELKIND: thought that counsel kad 


MR. 


mentioned an earlier date at some point curing the course 
of the trial. 

MR. HAGAN: No, not that I'm aware of. 

THE COURT: T have refreshed my reco 
Mr. Elkind, on my reasons for not allowing you to aepose 
Mr. Cole, and my reason apparently was that the information 
you sought was available to other employees, cnd that was 
the purpose. 

% 
In any event, we will resume at 2:15. 


{Luncheon recess.] 
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‘e) Now, roughly, that would mean, would it not, 


Pore Pe) ~ 


that as the truck was varked at the Esso station to get 
gasoline, the wind was blowing in such a direction as to 
blow the fumes, or the vapors that you described that were 
coming out of the filler tube, toward the open window, or 
if the door was open, the open door? 

A Essentially yes. There is a tancential velocity 
ereated by the vapor itself, and what I'm saying is that the 


vapor wants to go to the ground. It is four times heavier 


rr’ 


than air, so it creates its own movement with respect te the 
window. 

The wind will want to diffuse i+ and blow it 
apart, but at the same time it would want to move that 
diffused fuel toward the front of the cab and toward -- from 
left to right in the cab, as I understand the way it was 
sitting. * 

0 So that if at any time in your analysis you 
came to the conclusion that there was a flammable ~ixture 
of gasoline vapors in -ir present in that cab, 
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- did you also consider that the source ef the vanor: was 
3 from the filler tube? 

a | MR. HAGAN: The filler tube or from the filling 


5 | MR. ELKIND: Tho filling operation. 

7 Q Well, the fi) g Operation involved the filler 

8 ; F 

‘h>, as you previously described. 

9 a at alt - pins or Rg a eee 
MR. HAGAN: i would ask that it be more precise, 

1 ° ° ’ ° es ? 

10 DO you mean the vapors coming out of the neck of the filler 

11 tube and then being blown in the door? Is that what you 

12 he . 

. are talking about? 

13 | “MR. ELKIND: Out of the neck. Ne alreacy said 

} 

1é . ‘> ¢ * — . ® 

4 there is only a remote possibility of a leaxing in here, 

15 


and I accept that. All right? 


16 | Would you read back my previous cuestion? 


17 [Question read.] 


18 | M2. HAGAN: I object to the form of th: question 
| 

19 | on the ground there is no evidence that Mr. Elwell came 
1 

20 to the conclusion that there was a flammable mixture of 


gasoline vapors in the cab. 
! ’ * : ° 
\ Q You must have considered that there mignt have 
i| 
been a flammable mixture of gasoline vapors in aix in the 
| 
“Ai cab -- 


| A I would look -- 
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Q “- at some point in your analysis, did you not, 
Sir? 


MR. HAGAN: Would you stand here, Mr Elxind? 
When you walk up, I can't see the witness. 
A The physical facts that I hea had before me in 


decidin 


Q 


where the point of Origin of the fire was indicated 


conclusively to me that it was an engine conroartment fire. 


Q It wes a what? 
A An engine compartment fire. So then -- 
Q Is the fact -- 
MR. HAGAN: Let the witness finish, please. 
You asked a question. Ee was in the middle when you ine 


terrupted him. 


MR. ELKIND: What was the question, pl 


OQ 
w 
“” 
oO 
~~ 


THE COURT: I don't know, but 1 think the smport 
of the question was whether he considered the filling 
Operaticn and the wind velocity and so forth, blewing sore 
vapors into the cab, cid he take that into account in hic 


analysis, the possibility that there would be vapors in the 


cab itself. That's what the import of the question Was. 
Q Did you or did you not? 
A Well, when I saw the physical evicence, I have 
the conclusion that I still have to this day. To then 


consider all the possibilities that existed, that miaht have 
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were two fires in the truck, o 


7 


and one in the engine? 
A Well, I guess real 
Q Did you consider ¢ 
A Well, there were m 
Q Now, when did you 


the fire, Mr. Elwell? 

A It would be the la 
in there, of 1972 would he the 
head that there was an accident 
Motors. 

9 And that was after 
lawsuit? 

A Yes, sir. 

Q Wnat materials did 
originally in conducting your 

A I believe at that 
the Wechauken Fire Department 
City Fire 


Department report, 


report or a fire response rep 


OUTHERN DISTRICT COURT % 


ne in the kody of the cab 
ly, to ke accuvate, there was -*~- 
hat? Just ves or no. 


cre thaa two fires. 


begin your inv2stigation of 


and a claim agains* General 


you get to work with 
investigation? 

time there were certzin -- 
report, I think the Jersey 

and perhaps the police response 


ort. And I believe at that 
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A I looked at the injury between the three oc- 
Cupents, the damage in the truck -- in *he cab which was in 


the photographs Already, the stacement of Chief Lennon -- 


Q You had that before you. 

A Yes, I had that before mo. I believe tiat's it. 

QO Oxay. Now, based on those additiona! mater Ee; 
will you tell me the final conclusion that you reached? 

A That this was an engine compartment fire initiate, 
by the loss cf gasoline and the vaporization of that lost 
gasoline was ignited by the distributor. Ta. trcuondour 
conflagration that was created now in this burning epnain: 
compartment allowed flames to come into the cib underneath 
the dash, where the levers are located that control the 
dum,» mechanism, the levers are richt underneath t'ec dash 
and right of center of the vehicle. 

Q You've already explained that. 

MR. HAGAN: Wait a minute. I would ask that 
Mr. Elkind stop interrupting the witness in his answer. 

THE COURT: All right. 

MR. ELXIND: I just wanted to confine him to -- 

MR. HAGAN: You shouldn't interrupt the witnes 
ir *he middle of an answor. 

MR. ELKIND: If he moves away from the explana- 
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tion, I want to back. 


ary 
MR, 


Then you Can move 


he is finished, 


THE Court: Oh, come On, gontiemon, Let's 


Proceed with this case, 


All right, Mr. Elwell, 


The fire noy that was allowed to enter throuch 


for the contr levers involvec the snrnat ane 


area, and the heat Continued up and 


until it involved, itv a directioc 


Of the back window, and ignited 


<, dump body, and ultimately 


Pnodtegraph, 


nA 
tie 


engine 
compartment here 


ll the way, | 
ut the back, 


pes) 


UP and out and ° 


Q All right. Nev, the origin 


of the fire in the engine, 


A 


Ss 


Ye 


Q Would you say £ gasoline? 
Did y.: determine where gasoline s 


10sSs came Iron, 


in the gasoline delivery system? 


A I believe that 


it was most Probably lest at 
his. junction Of the fue line entering the 
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to 


which is attached to the side of the carburetor. Semeplace 


3 | in that vicinity is my most probable source of the gasoline. | 
i} 
| : . 
= 4 | Q And you make that assumption on the basis of 
i} 
5 


the rhotographs showinc that as a badly damaged, badly 


6 burned area? , | 
| 
7 1 A Yes. And the temperatures that would be re- 
| 
8 quired in that area + damage them. H 
9 jj Q Now, did you take into account, in reaching the | 
10 | conclusion that there was a loss of gas, the testimony of 
| 
| Mr. Brennan that the gasoline tanz had been dropping -- 
| 
‘ | » . 
12 jj A The fuel gauge had been dropping. I took *nat 
i 
| 
13 | into account, definitely. 
i 
i 
i | Q Did you consider the possibility that he was 
1 
=f 
15 not telling the truth when he said that the gasoline gauce 
tl 
16 | was dropping or that he was just covering up because, as 
l 
! the Mayor testified, he was required to cet casoline every 
| 
| 
18 | morning and he hadn't gotten it on the morning of the fire? 
| 
| . . . 
19 || A I didn't check his h. nesty, if that's what you 
i 
20 | mean. 
44.2 21 | Q You just acceoted his word «t face value. 
a MR. HAGAN: I object to the form of the question, | 
2 23 l your Honor. Plaintiff has put on Mr. -- 
A | THE COURT: No, no, no, Mr. Hagan. Sit down. 
25 | You may answer. 
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O S50 that when you go to turn the switch and you +et 
this initial spark, there is a spark first in the ignition, 


right, in the ignition switch? 


A We've got to be very precise about exactly what 
order you want me to tell you a spark occurs. 
Q All right, Let me rephrase the cuestion. 


You have the distributor, which, by your state- 


ment, is in a heusing and its function i 2 svarx, create 
3 spark, x1 Is that correct? 


A Yes. 


Q And your testimony here is that when you turn the 


i] 


ignition key you get a spark. 


A In the distributor and the starter and the starter 


solenoid, that area, ves. 


2) 


And the spark is in the housing of the distributor. 


0 Which is desiqned to house and keep sparks inside 


2) 


of them; that's the purpose of the housing of the distributor. 


A No. It happens that as a result of the desian of 


the distributor and the sensitiveness of the instrument it 


21S protected from the elements and also because of its nature 


it has to find a way to get a spark -- as a rotor goes around, 


it has to find a way to get a spark to six different wires 


at precisely the time that the engine nerds it. 
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| rT}, ~ . 1 
2 ] -NLS creates a housing, or a cap. It sust 
3 happens by design that it is enclosed because environmentally 
te : 
4 | 2% Just canno: endure moisture to a areat dcenree, It cannot 
a | 
5 be sprayed. Tt cannot stand dues and dirt to get to it. 
| 4 
6 ; And it also needs to perform its function, and that is ao 
{| 
7 GO around a circle and find the six Spark plugs. 
l 
| Q But for whatever reason it is housed and the sparks 
9 are confinec, the spars in the distributor are confined in 
10 the interior of the distributor. 
A Yes, 
ll é > 
| 
12 || Q They are not permitted, not even the first spark 
13. | 1S permitted, to flash out from the distributor, because of 
Ht 
144 | the existence cf that physical housina, isn't that correct? 
5 | A That is essentially right. 
a 4 9) Now you tell us that when the key is turned, by 
| ° . . | 
17 || your theory there is a Spark that comes out of the housine, 
} 
F , ; ; 
18 || A No, I didn't say that; et%3 I said it ignited -- 
19 || Q It has to contact something, does it not? 
x A Contacted the vapor in the case of this truck here, 
21 The vapor -- what you are overlooking is that the distributor 
| 
22 || is vented. It isn't totally enclosed or hermetically sealed.) 
— ae - . i 
Y 23 It has to be vented because the Operation of the distributor 


creating sparks inside will cause a temperature rise, 


25 In order to get rid of that heat, there is a 
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‘4 29h , 
L mesr Elwell - cross 8C 
Q What is your opinion, sir, was the length of 


time that elapsed from the moment that the icnition key was 
turned until the time that a flame entered inte the passenger’- 
compartment? 

A The best I can say is that it sure dicen't take 


long. It would have been a reasonably close ti 


rw) 
he 
3 
| ool 
0] 
uu 
“ 
ct 
2 
fo 
3 
eu 
“ 
oO 
9 
Oo 
3 
& 


from the time that the 
distributor caught fire there was flame inside the cab eof 
the truck? 

A Wel). there was a lot of gasoline ies from the: 


truck. <Appparently it started with about n::c¢ gallons of 


é 
gasoline. 
Q Where did yeu get that information? , 
A I believe it was half a tank and F2lf of 18 i¢ 


5S, sO just giving it a rough estimate, we ctarted ap 
with maine galions of gas and by the time -- Z believe the 
statement that Mr. Brennan made was the he covldn't get 
z£om the road to the cymp. and back, he couldcn’t get to tno 
duty, and out, so that meant that he was very low on gasoline 
indi that means that he must have in two hours prebably used 

nw wore than one tc two gallons of gasoline in the six 

wise 3 OF SO that was traveled, and that means he must he ve 


tusti « out four, five, six qallons of gasoline. A portion 
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| 2 mesr Elwell - cross O94 
| - 

v . 2en* tne wu y : 
i Of that gasoline woyla have been in the engine trenemiss: 
| ‘ ty ae  & ow ft 24%, WSs LON 
i ; 

‘ | h istri} j 

; area behind «he distributor °->- 2€ flowed downhill on top 


4d i Yu } = p -_-_ - - : Aedee ee §=8Ch IO erets) . 2 OL the -~te > ) 
I t le Owe t 1xke-of n in¢ . > f an! yn 
i] na wilt the Aves : € S iSO e 2 » t 2 
= ‘ 
) i en ¢ Cc trib Seve 1 rth LOCQ Gal J C 4. 32 r @a2nQ tJ was et. 


| capability of the gasoline te spread that the velocity of 
| - 4 rt eee ee ok be 
' 


| between 12 and 25 feet nor i } 
cS 49 Feet per sesond, with «br Tine i > 
nad, with «he mTOaAring inferrs 
| 
| 
an | aD ae ‘ : ‘ 
that was created underneath the engine compartmant «pase 
a | ee ‘ = ‘ 
1 came in those Levers, the con=rol levers for the auan + 
| Ss - Che cuxp pers 
10 | : ! uck ; 
| tion of the -ruck, that are directly above the aren 
2 b a 1if2 ow Se 
ll |} very quickly. 
| 
i ’ tim 
0 Your estimate on che tine js w thin a secane? 
13 | " : 
A Vell, that was just a figure that I ysed t 
| US Zz 
nl 
4 | Am tryi i 
& ing to cive 12 £ f 
i ying ive you e feel for it. The Secuerce would bea 
i} 
5 || very ravid, Perhaps a second. 
6 Q D u 2 i 
© you recall reading this part of me : 
| wig S128 park of Mr. Brannan's 
| 
| ae P R , 
| Cescimony beginning at Page 20, Line 19 -- 
Te | Wer war * $2 «@ ° * > . . 
MR. HAGAN: This is his deposition er testimoa ry? 


19 MR. ELKIND: HIs deposition, 


1) : ie yor i 
} | Q Q Die. you notice pricr to the fire when vou 


9 | KYO rivi ehi e al 
] te driving the vehicle tpon the County road Any ravid 
- on 


42 dectine in the gas gauge? 


23 : q just 
A No, just that r know that we were running 


aA | voll Of gas and I did not want to qet stucl- -+ Secaucus 
- ee ~ ~e ae 2 


S | thece 3 no gas station out that way." 


j 2 
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4 7 mesr Elwell - cross £09 
} 
“ Weinstein's testimony. 
Se | I will be glad to locate it precisely. 
1 | MR. HAGAN: There is nothing on Page 421. 
nat 
i] 
5 || THE COURT: No, nothing on Page 421. 
| find that \ 


b | MR. ELKIND: May I have a moment to 


toc your Honor? 


MR. HAGAN: I ask that we move on, your Horror, 
an | an that he read the next questions that your Honor suoc sted 
WW | he read. 


THE COURT: Yes, do that. 


| Q I will go back in order to get certinuity. 
- i. . . . : 
7 "9 You said you first saw flames in ‘ront of 
i 
an | your face" -=- 
\ 
iS | MR. HAGAN: Now he is reading the whole thing ® 
! 
lo | gain. We are asking him to continue and read the last 
i 
l’ || «two questions. 
1} 
S| MR. ELKIND: I want to co that, sir, but I 
| want to get the continuity. 


nsice the cab then? 


t+. 


20 | *¢ They were not 


al | "A Just ceming out from.the hottom, from the 
| 
” 1} * 
ee | diusghbuvard. 
| 
a) | 9 Underneath where you were scated; is that 


“A | rights 


“a | "A Nc, where the key is. That is the dash- 
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a Yes. 
aad Were those the flames that you 
"A No, up in front of the windows 


{t seen them first, because I seen them in front 
*6 But what I am tryino to get at 


When you say in front of the window, 


cab or outside the cab? 


"9 How scon" <-- 
Is that enough? 
MR. HAGAN: That is enough. 


Q Did you take 


Q And 


tirst flames he saw were coming from the bottom, 


dashboard or undernea th the dashboard or in fre 
Window outside the cab? 

A In front of che window. 

Q How did you interpret that? 

A It sounds pretty clear to me that he 
front of the windshield between the hood and the 
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it of 


were coming out from underneath 


first saw? 


is where 


is this: 


inside the 


that testimony into account 


assume from that testimony that the 


from the 


the 


windshield 


uw 


i4 


15 


. 4434 
4 mesr Elwell - cross 811 
und outside the cab. 
Q Between the hood and the windshield which means 


che area that appears in Exhibit 50 as a series of vertical 


lines, short vertical lines? 


A Well, I can't be as precise as that to say that 
it was there. He said in front of the windshield, and those: 


louvers happen to be in the middle portion of the vehicl« 


in front of the windshield , but the hood extends compl<*cl 
across and wraps around the sides, as the sketch there 
vould indicate. 

Q The louvers actually extend across the center 
of the vehicle, would they not? 

A Not from side te side. They are located more 
in the center of the vehicle. 

Q And those louvers, if you go right under those 
icuvers, you are cn the passenger side of the fire wall, 
aie you not? 

A No. 

Q Is this diagram incorrect, then? 

A No, you are on top -- if you want to call it 
the gire wall There is a plenun thamber there, sir -- 

Q What kind cf chamber? 

A A plenum chamber. The chamber is external to 
thie Cube It does distribute air from sice -- one side 
bece ives it to the he: ter intake and it also pulls it into 
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the air vent, and the other end discharges it on the left 


slide, the summer vont. It is a tube which extends outside 


the passenger's compartment and goes across the cowel of the 


5 | cab. It is in front cf the windshield for a very good 
6 | reason, because it forms a positive pressure to cause flow 
1} 
7 to help the heater and the smmer vents. In no way is 
' 
a | that inside the cab. 
9 } .@) The air that gres in through that vent. .ioes 
| 
10 || that go into the cngine or does it co into the air distri-~ 
| 
n | bution system for the ventilation in the cab? 
i 
2 I A It depends on the position of the air intzkes 
tl 
| 
ia it that control that. If you have them all closed, then there 
I 
4 | will be little if any sir that can ect into the cab. If 
| 
15 || you have them ali open you'll get the maximum amount: cf 
ig || ‘flow, providing you have the windows all rolled dewn. 
| 
' 
| 
7 Il Q On a cay in the summer there is a reasonable 
iy || btobability that the vents would be onen to provide ventilation 
| 
19 | for the people in the cab; isn't that correct? 
on | A There is some confusion about whether or not 
7 | the right window was down or up, I think, but the left ore 
i 
\; ‘ ° 
vw || Was Certainly down. I think we can all acree on that. 
| 
24 || . don't know about the right window. 
—<— 


| 
“4 | 9) Does that ventilation have anything to do with 
| ' 


ventilating the engine? 
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A Ventilation? 

Q Taat grill. 

A- Oh, no, no, nothing at all. 

Q I am talking now about the crill that we are 
talking about. It has nothing to do with ventilating the 
engine. Do you understand my question? 

A Ventilating the engine is a little unfamiliar 


to me, except that it isn’t -- that air thet centers into 
those louvres in the cowel area are by cesign not expected 
to carry any air that wes in the encine comoartment. ay 
design, that is so. 

Q So that the air under the hood, whatever is 
under the hood, is designed out of the ca ability -- of 
its capability to be mixed with the air that comes in through 
the ventilator; is that ccrrect? 


A That is right. 


Q And if any flames then were comine through *hose 
ventilators they could not have been the flam=s that you 
think were burning under the engine? 

A Well, there is a puzzling part about this cere 


tht 1 haven't been able to really completely analyze. 
No. 1, I have always believed that the flames 
fl.i he saw came between or aft of the hooc or in front 


oi thea windshield without regard -- and I @on't ever recall 
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12 mesr 


- crocs : 5 
the louvers § ins identified as where the flame was coming 


trom. 


Q That is a possibility, isn't it? 

A Well, it is a possibility under o ly one certai 
condition. 

Q Isn't it possible that the fire Crigin2ted - - 
lct*'s assume that the fire Originated in the cab, that the 
flatts would certainlvco out through the vert ard come 
up throvgh the louvers? 

A Without even seeing it in the cah first? 

Q He is very equivocal a whether it was in tae 


cab first or he saw it out the window first. Doesn't that 
suggest that the flames he saw out the window were flame; 
thet came through the grill? 

A It is still -- what you just read to me stili 
docsn'. suggest that the flames were coming frem tho grill. 
ie was asked, and he cave a corpletely positive anewer about 
where he first saw the flames, and then he was asked again 
-~- he gave a rather difficult ancwer, meybe, to precisely 
nmlerstand, 

Q You wouldn't call tha @ real positive aasvwe 
would you, Mr. Elwell? 

MR. HAGAN: I would ask that Mr. Elkind allow 


tin. witness to finish his answer to a question before he 
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| / ot | ~ 
4 1 
| 
13 mesr Elwell - cross 15 
interrupts him with another. 
e a j oo ’ 5 , 7 et ; . 
5.1 A Then he was askec clearly, “Where dic you first 
~ see the flames?” Or, "Did you first see the flames 
5 . _* + . . 
inside the cab"? And I believe his answer was, "No," 
o . . . 
or in the contrary, Did you see it first outside the «: >" 
/ : * * . 
ni his answer was j' .t 2 vlain “yes.” I can't remer>he: 
s] 
which it was. At chat time, then, it seencd to b2 th 
4 
he conclusion ahout where the key was and where tne dash 
10 
mas hed all heen behind them and I understand it to be ta 
“4 
ll , , . : } 
they were « chat instant cormunicating very clearly. 
Z 6 
9 Keepirg the crill in mind, now the vorsibilit,y 
id 
thich you did not consider before, ma I re ) -- 
14 
A I didn't say that. 
| 
5 | rs , 
MR. HAGAN: I object to *he form of that 
| 
6 | 
question. 
i * 
17 |] 
Q You said you never did consider the grill as 


a place from which the flames were coming in vour analysis. 

| A No, I said that there is a confusing point cbaut 
the: photographs which would lead even one -- if one assunmptio 
is right, would lead one to explain why they came out of 

! the grill... But I am really not able to say for certain that 


they would have come out of the grill. If you would like 


to explain that, I wiil. 


i () I will let. your counsel ask you th-* quection. 
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THE COURT: And vour auestion is, I aather, 
would it have syvread to the cab had there been no vapor. 
Is that what vou want to know? 

MR. ELKIND: That is one wav of anproaching it, 
your Honor. 

THE COURT: I thirk that is a fair question. 

Do you understand it? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

Let me rephrase the Judge's question. 

Thank you. 

2) Assuming that the fire started under the hood, 

as you nave theorized, would it have spread to the cab in 
the absence of a flammable mixture of aasoline vapor in the 


cals? 

A Yes, it would have. 

) You testified on Friday that the bridge leading 
from the fire in the engine to the fire in the cab was 
through some slits, two slits in the floor of the cab which 
Wel iicectly over the transmission. 

THE COURT: Did you say "bridge"? 
MR. ELKIND: Bridge, yes. 
MR. HAGAN: Excuse me, your llonor. I wonder if 


Me. Llhkind can stand back. 


My vision of the 


witness 13 
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12 


16 


17 


Jwpd 9 is BAGK 


tun plate burning, how far un into the 


Elwell - 


Cross 


cab would the 


trom the burning gasoline project by vour theory? 


A Number one, the difficultv 


scem to Lsolate all of the gasoline 


that we talked 


() Well, 


it would be mv 


on an wperating engine pushed 
over the unders 


takeor! area, several others, so 


a4 sSix-bv-eiaght 
And cumpare it 


inch, so right 


greater 

\) Well, if this is the question I am askina you, 
you can answer it without going through that explanation, 

LN Well, I can't give vou an estimate of how high 
that 

‘ You can't estimate how high in vour oninion thi 
flancs were that came into the cab? 

A Well, it wouldn't surprise me to be at least [fu 


feet hich Lf we 
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the fan wasn't going. 


but during the time 


opinion that the 


ide of the cab transmission 


aasoline 


and all of 


the vapors 


and -- 


Can we agree 


the gqas>zltine was 


area, the 


Fai 


that I have is you 


on 


lo: 


would have been 
rearward and found its wav 


po.re 


Oo. 48-inches of qasoline-produced flame, 


with that, which is probably about one 


off that, you know, 


could take them 
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ae 1 jgsr é Elwell - cross 
iH 846 
2 | MR. ELKIND: May I have that last answer read 
i 
3 | back, please? 
| 
\ 
a ei [Answer read.] 
|| 
5 Q As the flames came up through the slots, in ac- 


cordance with your theory, did they nave force behind then 


' 
7 that was driving them up to possibly this height of four 
3 feet that you speculate? 
ny) 
A Yes. 
W Q So, then, these flames would come up somewhat 
tl like a blow torch. 
5) . ; 
12 A No. I didn't say that, sir. 
Is O To reach a height of four feet, would they noc? 
M4 A Excuse me. The problem that we are having here 
15 is that in the actual nature of the combustion that took i 
! 
16 place underneath the cab floor what you -- 
Vi i! Q I wouid rather you concentrated on what went on 
is in the cab itself, if you don't mind. 
4 |} * 7 
19 | MR. HAGAN: Your Honor -- 
LJ i . . . . . : 
ai Q [continuing] This is the area I am inquiring 
21 | @beout. I don't want to go back to what happened under the 
1! 
”) . 
pees EM sare 3 he I want to concentrate on what happened in the cab. 
in ; , 
a | Now, will you please confine any explanations 
| 
a || 


that you have to make to what happened in the cab, in ac- 


cordance with your theories, without giving explanations 
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i AS? 
1 2 jqse —— Elwell - cross 
‘ ! . 
: | relating to what happened under the hood? 
3 | MR. HAGAN: Your Honor, I object to Mr. Elkind 
4 giving an instruction to the witness. I think that is the 
5 . . 
. province of the Court. And if the witness needs to explain 
" what went on under the engine in order to explain what weut 
; on in the cab, I think he should have a right to do it. 
8 | = ° 
| THE COURT: Well, to answer the question, Hr. | 
y | 
| Elwell, in order to have a full explanation to the question, 
( P . . ° 
10 I it you need to explain anything, you are gOing to have that 
iM opportunity. 
a | THE WITNESS: ‘Thank you. 
Ms MR. ELXIND: If your Honor please, mav I first 
" direct my questions as to what went on in the cab and thei 
IS later on, if you want to refer back to the engine and the 
WW reasons for it, I'il give him an Opportunity to do it? 
{ don't want to confuse those two items. 
aaa THE COURT: The problem, I suppose, may well Li 
19 that Nr. Elwell may believe that you are distorting his 
a | testimony by isolating it, and if he feels he has to have 
| 
an ex: tunation, then I think he is entitled to that. 
y a || : : i 
= 9 But go anead and, insofar as you can, confine 
i ‘ 
me | 
” | your tewarks to what went on in the cab. 
| 
y'/ | . 
” % THE WITNESS: Yes, sir. 
on 
| Ay The response then would be that the flames that 
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were coming into the cab were a function of the fire, the 
intensity of the fire which supplied those flames, and there 
was an intense conflagration underneath the cab and it re- 
ceived the results of the preponderance of the conflagraticn | 
that cxisted under the cab. | 

Q Anc, if I understand your theory, the confla- ! 
gration that came up into the cab was of sufficient force 
and intensity to set fire to things in the cab even in the 
absence of a flammable mixture of gasoline vapors and air; 
that's your testimony, is it not? 

A Yes. 

6) Now, the first obirct that would Ee in the direct 


path of these flames would be the control levers themseives, 


bh 


is that right? They are right in the middle of this 


conflayration that is coming up. 


A Yes. 

v) Correct? 

A Yes. 

4) And those control levers were painted with black 


paint, were they not? 

As I don't know. 

Q Well, Mr. Elweil, can you see this from where 
you are sitting [indicating] ? 


A Well, I can see it. It depends on what detail 
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23 


ae 


24 


- 
20 


you want. 


down, 


THE 
MR. 
Q Mr. 
black markings [ 
my finger? 


4 54 be 


Elwell - cross 


BAG 


Q Well, let me bring this somewhat closer. 


HAGAN: If you want to, maybe he can come 


your Honor. 


COURT: I think that would be better. 


to hold it 


Elwell, I direct your attention to these 


indicating]. you see where I am poineing 


A Yes. 
Q That's on one of these levers that come there. jl 
the slits in the floor, is that correct? 
Yes. 
Q Do you agree that those are tie remnants of Lliach 
paint which appears on tne lever? 
aN tT can't identify them from this picture as black 
paint. That could be a number of different things, in- 


cluding black scale and flakes. 
You are talking about this lever here, which is 

the most forward of the two underneath the dash, right? 

0 The one closest to me, yes [indicating]. 

A This one here has very little. 

Q But there are also some black markings on ths 
second one, too, are there not? 

SOUTHERN Dit TCT COURT REPORTERS, ¢ COURTHO! 
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850 
5 jgsr 455: Elwell - cross 
| 
} 
R Yes. 
Q Now, if you » the assumption that this is 


black paint, would you agree or disagree with the statement 


that the presence of black paint on that lever is 


some evi- 
dence that there was not a fire of sufficient intensity 
to have gone up the height of, say, four feet? | 
| 
MR. HAGAN: Opjection to the form of the ques 
tion. 
THE COURT: Opdjection sustained. 
OQ Now I show you Plaintiff's Exhibit 31, which is 
a photograph of the same two levers on truck No. l. 
Did you actually examine Truck No. 1 at any tim 
31x? 
A Only through rhotographs. 
Q Only through photographs. 
A Never saw them in person. 
Q Will you accept my statement that these levers 
are painted with black paint? 
A There appears to be a black coding. I don't 
Know if it is paint or not. 
Q Maybe paint isn't the richt word. But there as 
a black coding of some kind? 
A There is some black coating, yes. 


And if there had been a fire of the magnituctc 
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KOUTARE 


that y J 


have be 


Q 
A 
is that 
tell f1 


like, 4 


rectlve 


Shadow 


fixe In 


COupieu 


itsel 


and he 


aLea. 


realwal 


shadow 
Leaves 1 
coating 


Elwell - cross 


851 


u speculate took place, would that black coating 

en entirely burned off by the intensity of the flanes: 
No. 
It wasn't that much of a fire? 


No, that's not the explanation. The explanatio 
the levers are not flat levers. 30 far as I can 
om those pictures, there is a section -- if you would 
can draw it on the board, if it would be more ef- 


an explanation for you -- and the shielding, or 


effect, is something that we commonly encounter in 


vestigation in thac an amazingly smal? depression 


with the heat sink 


capabilities 


will ause the paint to be degraded and burned ott 


most exposed surface but the under as this 


surface, 


s, will not be similarly affected. 


Of the levers that you showed me, the lever that 
forward in the cab was in an area of least Oxyyen, 
lower flame area is cooler than the higher flane 

fhe combination gave us the shadow effect. 
You will notice the lever thet is located more 


dly had less opportunity to take advantage of the 


effect of this lever. The construction of the 


tself caused pain degradation to occur, or 


degradation to occur, in that manner. 
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Q Mr. Elwell, the lever that shows the most 10sSs 
of paint, or whatever the covering is, is also the lever 
that is closest to the lett, or the driver's side of the | 
| 
cab, is it not? 
A May I see that? | 

Q Yes [handing]. | 

rs That is difficult to say. They are reasonaly 
close together. Anca I would tend to agree with you, but lL 
can't positively say that one lever is closer to the left 
side of the truck than the other. 

QO You can't say tha* this lever with tne blach 
oh it is more to the right and that this lever that show: 
almost a complete loss, or quite more extensive loss, of 
covering is to the left, or the driver's side? You can't 
ayree with that? 

A I can’t with certainty. I believe that you are 
right, Lut I can't with certainty. 

Oo Showing you the installation on Cab No. 1 as 
depicted in Plaintiff's Exhibit 31, does that not make it 
slear that one lever is to the right of the other and that 
they afe actually side by side in installation rather Chia 
in front of one another? 

h If I understand what you are asking me, chviously 


yes, they are side by side. 


Nm 


20 


8 jgsr Elwell - czoss 85 | 
) All right. 
i But I would have to move this lever, which is the 


rearwatd lever in this photograph 31, forward to get the 


side by side throughout their entire length. 


6) Well, of course. There is no auvestion about 


tc 


that. But let's get back to Defendant's Exhibit S. 


Can we now agree that the lever which shows ihe 
black pigment is to the left, or to the driver's 
side of the two levers, for whatever distance? 
A I can't agree with that. 
() You cannot aaryee with that. A 
Mr. Huvhes was seated in the certer of the 


with his legs straddling those two fork levers, is shat 


~~ 


correct? Is that your understanding? 
h. That was my underst7nding when he was in the 


QO Now, would you expect, under your t 
that Mr. Hughes' legs hac 


sustained burn injuries? 


4 I found that his injuries to his legs were Cou~ 


sistent, yes. 
) What injuries do you understand that he sustained 


to his legs? 


re 
‘ 


A In this portion here, of his knee and upper 


leq [indicating], right in here -- 
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Q It was just his knees, wasn't it? Wasn't it 
just his knees that were burned? 

A Right in here, is my understanding, sir, of both 


knees [indicating]. 


() Both of his knees were burned, is that correct? 
A That's what I understand, yes. 
@) But there was no damage to his ankles or his 


shin bune or his lower leg until you get to his knees, is 


A That was my understanding, yes. 
MR. ELKIND: May I sit down, your Honor, during 


this examination, just for demonstration purNoeses? 


THE COURT: Yes. 
O And as one sits down on a seat, the knee is the 


area closest to the dashboard, isn't that correct, where the 


witnesses have described the fire as having oricinated, 


Q So that the burns to Mr. Hughes’ knees are at 
least as consistent with a fire in the vicinity of the 
ljnition switch spreading across the entire cab under the 
dashiuard as it is with a fire coming * >» through the flou:z 
bVard, is it not? 

A No. 


7) At least as consistent? 


A No. 


that? 


Q Would you expect, under 


fire came up through the floor board, that at least the haic 
on Mc. tughes' lower legs would be singed by the flames 


Not necessarily, no. 


Q Okay. Now, under your theory that there was iio 


able mixture of gasoline vapors and air in the cab, 


would have to have touched something, caugnt sue 
thing to become a sustaining fire, is that correct; it was 


staining fire in the cab? 


h Okay, it was 2 


the engine 


ynparcunent and then it was a sustaining fire in the cab 
and then the contents of the dump box was a sustaining fire 


the cab, plea: 


A Okay. 


9) What caught fire first, on your theory, in the 
cub? 
That would be speculation on my part. I don't 
have particular item by item sequential fire involveneiit 
of tt sab in my mind. 


O Well, you do know, 


however, 


sir, do you not, 


18 


his 


ls 


ri 


of hands 


in 


in the 


Ollect 


Olle 


i 


, as to the description of the injuries of Brennan 
as being the same as Mr. Hughes. Brennan and l 
the evidence is, were released from the cnercency 
: same day. 
MR. ELKIND: “LL I said was that r n i 
t sustained the injurics in the same places. 
THE COURT: I that correct? 
MR. ELKIND: That is their face and thei: 


oth 


supposed to h 


jnt and 


the ca 


ied simi 


No’ 


tact a 


wh 


cab 


ithin ¢ 


wD 
Ne 


mr 
Aik 


MR 


VW 
MR 


Ollert 


Brennan 


and 


b and 


lar 


and each sustained burns of 


lammable mixture of 


ch spread 


hat fir 


HAGAN 


rian 


E COURT 


- HAGAN: 


THEAN ! 


sitting .n the middle, where t):i: 
e started, here's Ollert sittina «yr 


before 


burns - 


st second? 


.. ELKIND: 


on his left, and you do know 


moar an + 


that thie 


. 1; 
they coul 


that 


Suggest *o you tnat Lhere 


gasoline vapors and rk 


from one side of the cab to the 


Objection to the 


May we 


Sec ©=- 


Th 9 : ° 2 mr . » tia 
That 1s correct, your Honor 


t 


Le 


1S i! 
AGAIN 
12 jgsr Elwell - cros 
that itey had sustained burns on th 
legs ind on their face and hands. 


Ss 


e same port 


MR. ELKIND: Not their legs, your 
their hands and their face. 

THE COURT: All right. 

MR. HAGAN: No, it is not true. 


indicution that Brennan and Ollert 


received an 


#57 


ion of thei 


Honor; 


There is no 


v burns on 


L 


just 


say they received any on 


Hands and 


theix legs. 
MR. ELKIND: I didn't 
their legs, Mr. Hagan. 
THE COURT: That was my mistake. 
Face. tis question is hands and face. 
MR. ELKIND: May I have the question read back? 
THE COURT: Well, let Mr. Hagan satisfy himself 
first. 


MR. HAGAN: 
burns on their face and arms, yes. 
THE COORT: 
MR. HAGAN: It doesn't 
ains. 

THE COURT: 


question. 


MR. ELKIND: 


Not on theiz 


I beg your pardon, 


hands? 


I think you will have 


THE COURT: I think you will have 
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to reframk 


six? 
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and 
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the 
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LED be 
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quest.ion. 
MR. ELKIND: All right. 
Q If Mr. Hughes were sitting in the middle of that 


seat, with Mr. Ollert on his right and Mr. 


Brennan on hj 


onto suilething other than a flammable mixture of gasoline 


Vapors and air, would you expect to find tha 


t Mr. Ollert had 


Sustained second degree burns of the face and arms and that 


Mc. brennan had sustained second degree burns of the face 


and aviis? 


A If I understand the question, yes, the ans: oar is 


yes; without a flammable vapor already pres 
they would have or could have incurred that 
) Isn't it much more likely, sir, 


much wore reasonable, sir, that what caught 


nt in the car, 
type of injury. 


and isn't it 


cab vas a flammable mixture of casoline vapors ané air which 


spre..t Lrom one door of the cab to the other 


it was set on fire? 


A No, that is not more reasonable. 


at the time 


9 
< 


~ 


16 


17 


that that was blowing in the vanors all collec- | 


o the cab like a big bundle of vapor or someéti.ina 


~ ‘ 
nq, entirely wronq. 
woulc gasoline vapors tend to resncnd to cui: ! 
They certainly do, ves. 
ALL right. And they come down < nding on 
nd was blowing, is that it? 
They don't come Gown like a xnther as you \ 
your hind motion. They come down Thay ai 
heavier than air and they aré behind the window 
re below the window and what vou are trving to j2t 
se to J am afraid is the qasolineé vanors thar. wet 


| Co oe iown 


Ve I ‘ } ie | Wh 


| vou i? ok 


somehow jumped up and into the window and then 
sideways. 

The door was open at some noint, wasn't it: 

THE COURT: rt doesn't annear to me now 

, that you are asking the 
guing with the witness. 


Tn te e- } ~ > 1 + > eat ; ~ , 
Let's sav the vanors are now in the cah. le 
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t with me? 

Yes, sir. 

There are vapors in the cab. Aren 
ae Oy ra na An v vement of i- . 


ure Of gasoline and vapors an 
¢ the IA tior even thouc 1 the -¢ 4 
red with two feet of vapors? 
No, I alsaqcree. 
All richt. Now, did you know, s 
ive Vv inswer that there was no: 
gasoline vanors and air in the ea! 
n the cab stared? Vid you Kno } 


istained a loss or a burning in we Vici 


Dut noc in the vicinitv of his rich 
MR. HAGAN: Mav I hear that aquest 


M 77 VT ° 77 . 
IR. ELKIND: I will ae 
Did you know a* the £ime that vou -« 
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ALD. SILSGhe. So that at a particular 
sir; the 1t 1S possible for there t 
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] Juni Elwel 


Lo ez 


875 


ra) Did you see the pictures that were taken of Mr, 


Hughes when he was in the hospita 


wit, iaatacaiiaes Pe 
MR. HAGAN: fe) 
mir IATIDTM . 

THE ¢ Ts Ba os 


unm and down, it is causine 


fon't ou walk back and for 
is goii to objec* all the 


Walk back and forth so at least 1I 


2 Ooblein. 


re is 
we ha 


ge ta 
“4 9 Mae | 
time. 


MR. ELXIND: One 


being a natural pacer is th 
Hono: when you say somethin 


THE COURT: L 


Q In formulating 
respect to the presence or 


Ook gasoline vapors and air 


at 


ie 


don't have 


I have 


understand 


is keep my voice np, 


and 


the jury will 


absence 


in 


tne 


¢ire stucted in the cah, you did, 


og 


1 


of 


ts 


¢ 


~~ 


) 


trouble hearing y 


> VA 
rs i Cc 
coa *} 

‘ 4 


1t 


hat 


i@s besides 


Llwel 


3 
Ll, 


rmable mi 


wuE 


{ 


appreciate 


with 


cCl 


23 


prac me 
of the burns that 
in the cab, am I 


reliance 


had 


on 


correct? 


che 


injury 


by the 


wal 


O° 
ost 


and the jlockt Jon 


neople who were 


MR. HAGAN: I object, your Honor. This is 
repetitive. We've been ail over this,youvr Honor. 

MR. ELKIND: I haven't even touched this subject 
your llonor. 

MR. EAGAN: This was gone into on Friday. Ii 
was aisu gone inte this mornina. Your Honor, «his witnes: 


hala = 
and i 


six 


halé 


he i oing into now is 
9k prroc Cross. 
MR. ELKIND: 
of the injuries to the men 
iid « word about the 


jurics, your Honor 


pression was that 
ul everity of hi 
nition cwitch and 


based upon 


Out. 


I reccl] 


f am tot going to 


A 


you 


a 
ic 


} < 


£8 9 


| 


as being 
Ver V4 
I ell wnaLlca 
at 


that 


Your 


cross-examinationr 


every 


area La | 


anc wathels fit i 
sec. tae qui 


rlias 


ASO 


3 jgsr Elwell ~ cross SUL 


hat you are getting, Mr. Elkind, 


beyin to appear to me t 
close tw argument and that there is some repetition. But 


let's proceed and let's coe if we can get to it quickly, 


not an explosion ian the cab? 

A. I'm not sure I used that word. I remember that 
i des -iibed the mine exvlesion. But I'm not sure -- this 
was not an explosion, is that what -- 


my 


Q This was not an explosion, right? It was not 


— 
j That's right. 
\) And do vou agree that there was no explosion 


under the hood of the engine either? 


ow we are getting into the technical aspect 


of Whether or not gasoline explodes or burns. There was 
a very rapid combustion of gasoline, most probably the va 


or gasoline in the distributor. At the time I believe that 
it was described by Mr. Ollert as a pop or firecracker bany 
Or someching of that sort, and if that would be classificd 
in yous mind as an explosion then I'11l accept that. 

2 Well, if we used the term "explosion," it wasn't 


OL sturcicient force in any event to throw oven the hoot. r 
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Amst } 
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1 wpd 7 lwell - Cross 298 
2 you may or may not have taken into account in reaching vour 
! 
3 decision and as you whether it chances your opinion in anv 
4 Way. 


5 Mr. ighes' injuries: First and second dearee 
6 burns of the forehead, of tt whole of the face, more 
7 severe on the left side. 
i 
| 
8 Swelling of the left upper and lower evelids of 
| 
9 his left eye, nearly ciosed. 
10 Both ears burned, second deqree,. 
' 
»- 2-AM 1) MR HAGAN: Aré you reading the whol lescrintion? 


13 ones, 

14 MR. HAGAN: Now, your Honor, we are going to get 

15 bits and pieces of it. 

16 MR. ELKIND I will be gqlad to read the whole 

17 thina, if you want me to. His Honor said jus to read those 

18 arts which indicat 1 more evere injury in one place than | 
| 

19 another and I am trying to follow his fonor's suqqestion. 


21 | THE COURT: That is what I thought vou wanted to 


23 || MR. ELKIND: Are you sustainina his obtection, 

% your Honor? 

95 THE COURT: NO, you mav cy yhead hviouslyvy you 
i 
i SOUTHERN DISTKICT COURT REPORTERS, U.S. COURTHOUSE 
i} ‘ tv’ $ ant ha . iy ( r 4%e 


=>) 


ry) | 
4 { fat= 
, oe , 
jwpd 8 Flwell - Cross ) 
follow my directions. 


9 First and second degree burns of th 

whole upper face, more severe on the left 

Swelling of the left upper and lower evelids 

his left eye, nearly closed 
Both ears burned, second dearee, 

First deqree burn of the whole circumference of 


the neck. 


Chest. First deqree burn anterior extremity onlv 


left side. 


low, after hearing those entries from the Jersev 
City Medical Center, does that chanae 


your opinion as to 


where these flammable -- wher this flammable mixture 


i OT 
gasoline and air came from? 
A No, that supnvorts it. 
| @) You still think it sunports the theorv that came 
| up fron the floor? 
A Absolutely. 
i 
] Q Fven though the left side is more severely burned 
than the right? 
] ; 
A Yes, sir. 
1} 
| 9) Even thoudh his’ back was burned on the left side? 
! 
1] 
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9 2 
y 4 


wn 


o> 


11 


12 


ie) 
— 


think we ran into that Foukt half 


15 9) Making your opinion with respect to that issue 


16 were you aware of the fact that following their release from 


18 further medical care at the North Hudson Hospital in 

19 Weehauken and that the emergency room records of the North 
20 Hudson Hospital in Weehauken -- 

21 THE COURT: Il had indicated to you -- is that the 
22 exhibit just put in? 

23 MR. ELKIND: These are the exhibits put in 

94 evidence. 


23 | THE COURT: I iust let them in? 
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MR. ELKIND: fes. 

rt COURT idn't you nderstand my sayin 
the r 1oing to be :llowed in, but } cause they ha 
been nut in wi 1 these nNle were n the tand that 
not regard this as bheing fair necause Mr. Haaqan could 
cross-examine these men ahout the ntries? 

MR. ELKIN All I car is tanxe exceptio 
your Horer's ruling. 

( Mr. lwell, the tualiti a: rasoline + ++ 
been iscussed in this courtroom, that is, it's infla 
limits, the mixture of air had the pronensityv to b: nr 
b ear ‘ ‘FIiAn current ) 3 wind f wrrents csr + 
its gravity, these are ientific facts that hav é 
kn wn c } + P over 7 years; ,« th if ‘orre “+ 

A, I don't know exactly what date or t >, but 
certainly well known in the last 10 or 15 years. 

Well, we are talking about a truck that 1S 
desiqned in 1949, 

A [ am sure they were pretty familiar with aa 

in 1949 also. 
Of course. Do you know when the internal 
combustion engine was invented? 
fHE COURT: Come, Mr. Flkind. We on't née 
MR. ELKIN oes vour Honor sustain the 
SOUTHERN DISTHICT COURT REPORTERS J.$. COURTHOUSE 
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l jwpd il Elwell - Cross 
2 objection? 
3 THE r Bae : I dor . > Soe 1 re nt +r - ‘ irning 
4 that unless -- 
3 MR. ELKIND: I ust want to esta } t int 
6 of time that the internal combustion engine was invented. 
7 HE COURT: No, we don't need that. 
8 MR. FLKIND: If your Honor please, want to 
9 approach the bench with respect to an ite that v mt en 
10 1t an earlier side bar conference having to do with - 
ll 1 COUFT: AX1 right. 
12 (At the side har.) 
13 ome coUuPpT: mat is this about? 
14 MR. LKIND: The point is I now want t k the 
15 witness a question with respect to subsequent f tions, 
16 that is the elimination of the design feature or ¢ 1 ' 
17 tank in the cab of the truck. I don't think ir y ' 
18 lefinitely rul on that. tI would like a ruling r the 
19 
” TH] COURT: i understal! t} it, that! y t. t 
21 will tell you my answer now. I am qoing t 1llow it. 
22 MR. ELKI ; All right. 
23 THE COURT: My problem is, I uppose, t ta I 
%4 read the cases there ar2 New ersey ca 4 it "4 : 
25 it, but even assuming that New Jers folle 

| 

| 

| 
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precedent, the California case cited to me, my problem is 
t ’ 


3 that as I understand those cases they are dealina with 


obvious danger, the subsequent modifications of obvious 


dangers. For the life of me I can't say that where the 


tank has heen placed it is an obvious danger and that it 


~ 


therefore was going to ignite and that therefore these 


things were going to occur. So, therefore, the cuestion 


of modif’.ations seems to be not to relate the kind of 


problems that we have. That is my reason for it 


Your Ponor, may we have the memorandui 


of law that we submitted to the Court marked for identifica- | 
13 tion on this 
14 || THE COURT: You don't need that. t have denied 

1b | it and you made your point. You have preserved vour argu- ! 


16 ment for the record. 


18 


19 


} 
i 
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1 | jwpd 15 Hughes - Direct 

2 Mr. Huahes. 

3 FR f-C HAR DO HU GH ES, the 
= 4 | rebuttal as a witness in his own 

5 dulv sworn, testified as follows: 

6 DIRECT EXAMINATION 

7 BY MR. ELKIND: 


Mr. on the morning 


9 the fire approximately how many stops did 
10 A Anvwheres from 35 to 50. 

ll | 9) And at the time that the stops 
12 are those pickups? 

13 \ Pickuns, sir, yeS, Sir. 

14 ) 9) At the time those pickups were 
15 engine running or turned off? 

16 A Turned off and put into gear. 

17 | MR. HAGAN: I object to this 
18 Honor. tle have him here on aire >t We 
19 what happened the mornina of the ace1den 


repetitive testimony. 


91 =| MR. ELKIND: There 18 no ts 

22 | subject, and yet the witness f ide an 
5 23 Honor, which I am now show.inq is not 

9A think that it is very proper for me to 


25 evidence as part of my rel uttal case’. 
| 
\| 
| 
| 
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(Rebuttal) 


st 


introduce 


plaintiff 


behalf, 


of the 


the 


were 


arounde: 


LMOonv 


} 


c 


be 


ma 


assumption, 


90¢ 


alled in 


ina first 


de -- 


was the 

(oT vo TY 

hi throuah 
t is just 

on this 


in face. I 


i bs for 
] jwpd 16 Huqhes - Direct 07 
2 THE COURT: I don't think sc. 
3 MR. ELKIND: Your lIlonor, I made no point on the | 
4 direct case -- 


5 THE COURT: I don't -- | 
6 || MR. FLKIND: Couid I he heard, sir? I made no 

7 | point whatsoever on my direct case with respect to starting 
8 and stopping. 

THE COURT: But the noint was made and the 

10 assumption was made and you are now comina in on this. 

li It should have been done before. I am qoing to sustain 


12 the objection. 


13 MT CEN TNN s Tha Aepfenen wae that thav nad this 
14 leak and that the ignition was in the dist.i—butor. Thre 


15 came in by way of the defense in this case and now I am 


16 || on rebuttal and I am just trying to show there was no f»ctua} 


7 | basis for tha: part of the defense, vour Ilonor. How can 
18 you exclu this testimony? 

19 | rite COURT: fhe object HY. as ustained. 

20 | MR. ELKIND: There is no point in procceding 


21 then. If that isn't admissible, I don't know what is. 


Are you through? 


23 MR. ELKIND: Just qive me a minute. 


2A | (Pause. ) 

25 MR. ELKIND: Yr am very much surprised bv your 
} 
! 
| SOUTHERN DIST 1ST COURT REPORTERS US IURTHO Sof 


Ayo. 


l jwpd 17 Hughes - Direct ing 


2 Honor's ruling. 

3 THE COURT: Mr. Elkind, vou know vou are hordecine 
a 4 | on being contemnacious. r am very p itient. [ suaqest t 

5 you control yourself as I am controlling myself. 

6 MR. ELKIND: One more question of Mr. Hughes -- ' 

7 one more line of questions. ' 

8 9) When prior to Saturday, the morning of the fire, | 

9 to your best recollection was the qasoline put in that 

10 truck? 

11 MR. GAN: Again, your Honor, I xs.bject to aoing 

12 back over the day and the week before the f' re which wa 

13 211 Gone into on direct exa nation. 

14 THE COURT: I thought that had been qone int:-. 

15 I thought there was testimony about when there were gas | 

16 stoops and so forth which weré gone into when ie driver: 

17 testified. That objection is sustained. 

18 MR. LKIND: That is sustained, too? | 

19 THE COURT: Yes. 

20 MR. ELKIND: I hav nothing more. ! 

21 THE COURT: ALY xr2@qnets You are excused. 

22 (Witness € ised.) | 

ye MR. ELKIND: Professor Weinstein, please. 

yy. a AY i Wan 4 YS | US: RS UR aa a called as a witt.7?8S8S |} 

25 in rebuttal by the plaintiff, being first duly swe y 
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as 


testified 


DIRECT 


OVAMTMADTON 
EXAMINATION 


SOUTHERN OIST 


follows: 


‘ ews at BREW Wns 


ZT COURT REPORTERS 


Q Professor Weinstein, you have heard the theory of 
6 the fire as has been suggested hy General Motors in this 
rs case. Does this theory in any way alter the opinion that | 
| 
| ‘ ; 
8 you expressed that there must have been gasoline vapor with tn 
9 the cab of the truck whose source was from the location of 
10 the gasoline tank or the filler neck and not from a leak in 
11 the engine compartment? 
12 || MR. HAGAN: Objection, your Honor. 
\| 
13 TYR QURT: Thea ohiection ic esvst rined, i 
' 
i 
14 | O Is it still vour opinion, Professor Weinstein, 


15 after listening to the testimony of Mr. Flwell, that there 
16 was gasoline, a flammable mixture of qasoline, vapor an 
\! 
17 air in the cab of the truck -- 
eo MR. HAGAN: Objection. 
{| 
19 | Q -- that did not come -- please let me finish - 
20 which did not come from the engine compartment? 
21 | MR. HAGAN: Objection, your Honor. 
1} 
\| 
Za THE COURT: The objection is sustained. 
. 23 You might as well be clear that I am not goina to allow any 
'} 
2A redirect which merely has Professor Weinstein stating what 
5 || he had told us in his prior testimony. 


CCURTHOUSE 


y 9 46 %y 


us 


1 wod 19 Asik leinstein ~- Direct 910 

2 a) nre you of the opinion, sir, that as expressed by 

3 ir. Elwell, gasoline, flamine qasoline vapors came up through 
- 4 the slots around these levers? 

5 MR. HAGAN: Objection, your Honor. 

6 TH : He iust told us he is not. Objection! 


7 sustained. 
8 8) Is it scientifically probable for qasoline vanrors,! 
9 laming aqasoline vapors t lave coms up throudh the slots 


10 in ich these control levers worked and caused the damaqde 


ll te the nassender and to the body of the cab that has been 
12 exnlained here to the jury? 

13 MR. HAGAN: Objection, your Honor. 

14 THE COURT: Mr. Elkind, I think that I am going 
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16 told us that. We *old us that those were th 
17 and he indicate that the problem in terms of the injury 
18 and everything else, that the fire started in tne cah. 


19 || MR. ELKIND: Now, I am asking him in effect, your| 


20 Honor, to comment on the theory of the defendant, which I 


9 understand is an annropriate function for rebuttal on 
2 scientific questions, since I have the burden. 


23 THE COURT: You are asking him to restate his 


2A Lion, what he already told us. 

MR VELKIND: tra Hasn't testified ith resnect to 
25 Ne isdaty vi C rt Sea. kee S ; } 
“a 

| _ ¢ 
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I wpd 20 Weinstein - Direct 911 
2 this. tr. Elwell did. 

3 THE COURT: He has * tified, as I understood his 
A testimony, that he has exam! sd, he has theu + of the 

5 sniréey and probability of a fire startina in the 

r? HOSS ii Lb & an ropavbia 2 

6 enaine as opposed to a fire starting in the cab and he 3 

7 cated what he felt was Ls 2 8 probable cause and he nas 
8 aiven us that. That is t understoeod his testimony 

9 Am I misstating said? 

10 Tif WITNESS: Yell -- 

] THE COURT: Ivst answer the question. 

1} I 

12 THE WITNESS: “cs. 

] rie COURT: Ana is what Ima St SACIALS yo 

14 to have indicated. If I have mi :d it, then tine. 


; ‘ Ke 
; =| IR “63 vy ar 
~ min LITTNESS « ab Ke YT consl cr 1¢ more rn a L 
16 THE WITNESS: 
+ — 4 tha -=— 
af cnat L.itc 
7 } ir "Ww: hat cred 
vrrr AOrIQnm. Nic n! vou -catifiv ‘- WS that 
18 PH Ps? Lan 
cee + 5 S firn +n +he 
. 4 - es } ++ ad WMAeeLtheLetyvy of a 3 e in I 
19 considered a probahility aA possipilit 
—= gate 4 the 
i } j q eas % x Y tna Ln i 
; enainc startind in the engine, ana a 1 stare: 
20 endaine, Stare 
2 
a a, 
} ' *} re wour rernsons 1° “9 » 
21 eah and didn't you us wour Yé ms % 


eer eha cah. 
7 _ A ee ++ + otar co ee ne at 
a9 considered it f roab2vd_e y e). aae Sca ; 
3% eel : ‘ r TY aha T did no state 
9 THE WITNESS: No, your Honor, ss 
ds 
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1 7 ) } ’ nstein ~ nNirect De. 

9 co nla Vy be 7 eae hwecause that 1S sree. ac Ls mat YT ‘r- 
| 

2 ac row" + ~+- -Anv¥ le) } 

- 4 a n+ ery 10C¢ 1+ the record 
, 4 I l ecord. 
| 
5 AR. HAGAN: Pa 1§, your Honor. 
| 
6 IE COURT: I listened to all the testimony! 
7 sarefullv as I could 
| 
| 
8 MR. HAGAN: 298 through 492. Snecificallyv 398, 
| 
M am ? 

} sine lO. 
10 MR. ELXIND: mhat is not the aucs* ion your { 
+7 tlannr elvan #hAP 

a ei Xe is 

-4-AM 12 THE COURT: All riqght. You indicated that the 
} ! Oobabil1tv was s+ it started at the 19n1 ¢ switch. 
, ; 
4 ( Wing:) 
15 a “ill vou state for having 
16 “hat opinion? 
li at Biret of all, I believe in vour hv hetical 
18 1stion yo L! 2ted t closeé proximitv oO the 
19 flash of fire to the moment of turning on the iaqanition 
20 switch. Mhere are, Of course, other laces within the 
21 erie t} \ 1) % act on - ; b 14 77 -y § thre r -t 
\\ 
22 are under the hood, an with the fire wall t >, LENS 
23 vou micht have 4 spark there. You micht even have a 
4 fire there, but W + Fy “eo Vveryv snyu hol « tho? come 
throuch the fit 112 you are not goinad to qet a flash 
| 
6c 0 <r COURT REPORTER counTHoust 
| EY 5 ete A 74609 
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1 jqsr Weinstein - direct 915 
THE COURT: Yes. But your theory was that the 
vapor was in the cab and that's the only way the fire could 


have cccurred under your theory, because of vapors occurring 


in the cab, and that wos tne source of the fire in the ca 


MutT wryrmarcec. v 
THE WITNESS: 


, the source of the fire in 
the cab. 

THE COURT: That is precisely what I understood 
you to be saying. 

THE WITNESS: I'm sort 7. ‘That’s. one factor, f 
would say. 

THE CCUR?: No, I'm not going to allow it. 
be I 


I don't see that it adds anything to it It is merely a 


re,catement of what he has indicated. 


BY MR. ELKIND: 
Q In your theory, sir, that the gasoline vapors 


were inside the cah, how ds you explain the circumstance thac 


c 


none of the witnesses testified here that they smel 


gasoline in the cab? 


AN: Nojection, your Honor. That again 


THE CCURT: I think so, because he was asked 


about the smell of gasoline by either one or both of you, 
he was taken over there and asked to smell it to see 


whether or not he could identify it as gasoline. 
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15 


16 


18 


19 


t2 


ASOK 


the conclusion of 13 is 


14 denied. 


17 and 18 are denied. 19 and 20 are 
On the guestion of damages 
to it, and it will cover all sof.the 


I have to get how much the man earned 


bills were and so forth since I'm to 


jury to disregard the testimony that t 
So I will have to have -- 
MR. WASSERMAN: I believe 
MR. ELKIND: You will giv 


T assume, so 


am 


although he testified, thac are, 


allowed to consider «these tems and 


MR. HAGAN: Your 


Honcer, 


point, may I renew my request that the 


be limited to liability until the jury 


liable? 
THE COURT: 


Let me finish 


can deal with that. 


cranted in substance. 
already covered. 27 granted in 
yt " } cl ¢ R RI QT} 
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16 


items 
and wh 
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won't conclude 


just going 
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while 


substance. 28 


substance. 


in 
I think is covered. 

l is granted., 
, < have my own approach 


, But DT think 
hospital 
have been paid. 

I gave it to Clarke. 
such & way, 


that Mr. Hudgnes 


to indicate 
the issue of damages, 
for them. 

we 
charge of your Honor 


has found the defendant, 


26 I think I've 


I've covered 


santal charge ~~ | 
| pi ae - C three of them, your HOnOL - 
MRe HA SAN : z 6 have ul 
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925 
LL. gsr 
So I am merely going to give thema charge on the law. So 


the upshot of that is that I am not giving lL5. 


OF ait 22. 


16 and 17 are granted in substance. 18, 19, 20, 


What is the c*sidence about Mr. Hughes knowledge? 
He made some statements that the truck was a piece of junk; 
is that before the jury? 

MR. RAGAN: I asked him on cross, your Honor, 
something about this was a piece of junk, and he said, "Yes, 
that's what I saic on my dcrosition." 

THE CCURT: All right. I was having oreblens 
ith contributory negligence until T remombared, or I thought, 
there was some testimony «about that. So I suppose on that 


theory I wil 


ligence. 


and 29, .2°Ll 


recuests anda 


of course is 


1 have to allow a charge on contributory neg~ 


On the issue of 24 and 25 and 26 anu 27 and 28 
Your exceptions to my denials of any of your 

my cranting of any of the other party's requests 
automatically protected in the record 


. + : na x -ale fr? 
How much time do you gentlemen prop.use to take: 


MR. HAGAN: I am estimating an hour, your 
Hono. Y would ask an nour anda half, but I expect cer- 


tainly to be 
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MR. ELKIND: I had 
your Honor. Personally i don't 


at this point to make an overly 


t : 
recocnize the advantages oi tryl 


of an hour and a half. 
THE CCURT: Well, =" 


to do, gentlemen. If I se2 you 


hour, if you are still telking, 
about ten minutes. It seems to 


time for both of you. 


conservative. I would guess an hour. 


said an hour and a half, 
think it is to my advantage 

extended summation. I 

na to be brief, but I wish 


if I stay within the bounds 


11 tell you what I'm going 
can't complete this in an 
rou is advise you of the 

and I will then allow you 


me that ought to be enough 


I always feel that the long speech is one that 


is not organized. The short spe 
So I am asking you to do that. 
Now let's get to thi 
of liability to the jury first. 
MR. ELKIND: 
how anything positive could be a 


of clarifying the jury's deliber 


ech requires preparation. 


s point of putting the issu 


If your Honor please, I don't see 


ccomplished, cither in terms 


ations or in saving judicial 


time, by having two separate verdicts. I think that if 


your Honor gives ore charge and 


the jury brings in one verdict, 


there is one araqument, and 


either for the plaintiff or 
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for the defendant, and if for the plaintiff in an amount, 
that is the most expeditious and reasonable way of handling 
the verdict. 

BGAN: Your Honor, my position is basically; 
the same as it was when I had asked for a spiit trial, that 
jn a case of this kind, where the liability issue has been 


fiercely contested and the damages have not been that 


rh 


strongly contested, at least as far as medical injuries are 
concerned, if there was a valid reason for having to try 
them together because of doctors' schedules and things of 
that sort, that it might have interfered with the trial to 
try them separately, that is one thing. 

But we are now at a point where all the eviaence 
is in. There will be no delay in finishing up the trial. 
At most the delay might be a nalf hour or an hour. And 
while they are focusing on the liability issue, your Honor, 
jt would be distracting anc, I think, prejudicial to have 


all of the charge relating to damages and loss of income and 


pain and suffering at that point while the 12 
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is still before them. 

THE CCURT: Well, I'll tell you, geatlemen. 
If I had known really about this case as it developed, I 
would have insisted that the two issues be tried separately. 


The problem I have with it is that I don't know now whether 
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split them up. 

It does appear to me that the jury's focus here, 
in order for there to be really a fair and objective analysis 
has to be on who is at fault and whether or not or the 
strict liability issue. When they get down to the question 
of damages, then it just appears to me that they are not 
going to focus on liability. And, quite frankly,this case 
could have been tried that way, but I accepted your repre- 
sentation that they were intertwined. 

But they are not intertwined. The whole 
liability question, particularly in product liability, is 
totally separate from what the injury is, and the jury ouaht 
to be reauired to focus in terms of its own responsibility, 
on whether the question of liability in theory has been 
proved. 

I don't believe that they can do that or that 
they will do that properly if the arcument and summation is 
made together. 

But, now that they have beer tried together, 
what Tt am going to have to do is think about whether or not 
to separate them in terms cf argument and in terms of the 
charge. T will have to give that some thovcht. I will 
let you know wnen Tf come back. 


Of course, that may change your time because I 
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would think, if I did separate them, vou could sur up 
liability to the jury, ard I think you are aoina to spend 
most of your time with th2+, and I don't propose tc keep the 
jury here. I am going to charge them tomorrow. 

MR. ELKIND: but your Honor should tell us 


before we sum up to the jury what you are going to do. 


THE COURT: I have to do that. But I have to 
think about it. t have really been thinking about it, I 


must say, with both of you. I think it would be fairer to 
have them split. But at the same time, since they were tried 
together, the question in m, own mind is whether i+ is ap 
propriate to do so. I just haven't resolved that onestion 

MR. ELKIND: Your Honor, as far as fairness is 
concerned, I've been practicing for thirty-some-odda years, 
really 35, I've lost track, but the traditional way of 
handling all persenal injury cases has been, vntil maybe the 
last six or seven years, always to trv liability and damace 
together, and it has never been thought of as unfair or -- 

THE COURT: x know. The reason I have taken 
the liability and damages separately in a case that I have 
is not because of unfairness but because of efficiency. 

MR. ELKIND: That's the way I understood it. 

THE COURT: But this is the first case I have 


had where I think it is unfair. 
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And also with respect to your Honor'} 


that there is no inter-relationship between the damages 


Because an essential element of 


the nature of the damages, the burns 


stained, where they are located. 


Well, in a general way, but not tke 


S tO me that the desiaqn of the encaine-- 


You know, I tried te make a point 


act that the burns were on the left 


knees and not on his legs. 


* 


That's all in support of your theory 


engine was defectively designed. 


Not the enqine. 


I think I told you earlier, my own 


coula bring that kind of thing in there 


e injuries. But we are now talking 
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inclination is, I've l 


we are going to have it 


wD a. et 
AR. HAGAN: 
TT COtvDmM. 


r 


before you start vour summations 


tLunc 


C ioney he lost and so forth and sn 
Taat is the only thine that is left 


all together. But I do have some 


it nd I'll let you know when we come down- 


Can we have until 2:20, your Honor? 


gee back until 2:30, I won't hold 


heon recess.] 
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6 
7 (Trial resumed.) 
8 (In the robing room.) 
9 THE COURT: I have a special verdict that IT am 
10 joing to give to the jury. I would like you gentlemen to 
1] go over it and I will be amenable to suggestions and 
12 modifications. 
13 The other thing I wanted to raise with you is 
14 that both of you requested a charge in connection with 
15 depositions, but I don't recail the depositions being used 
16 except as impeaching the witness. 

| 
17 MR. ELKIND: No depositions went into evidence. 
18 MR. HAGAN: It was not only impeachment but with 
19 respect to the plaintiff, we went into the deposition where 
, 
20 he testified as to dainages. The deposition was used both 
21 | for impeachment and for direct evidence. 
2 Ii THE COURT: My own feeling is that in terms of a 

' 
é charge that deals with inconsistent prior testimony, I cover! 
23 } 
24 it that way rather than with the deposition, 
5 |) MR. HAGAN: That is right. 

1} 

| 

li SOUTHERN DIST: CT COURT REF ORTERS u.s COURTHOUSE 

| FOLEY S$. JARE NEW YORK NY 7. 4540 

Sa a 
a 


nw 


~ 


© 


13 


14 


21 


25 


mcpd 2 1001 


THE COURT: I will give you an opportunity to 
look at the questions for the jury, the form of verdict, and 
when you come in after the charge has been read, if you have 
any suggestions I will appreviate it. My reason for giving 
it to you now is to allow you to read it so that when I Give 
it to the foreman when the jury goes out it won't come as 
a shock and surprise. You will have an opportunity to 
make any cbjection you wish to make. 

In regard to the figures that we have had some 
question about, I am going to recite the figures that you 
have given me as to tue hospital bills, $29,000, and a loss 
of wages, $26,000, and I am going to say: That you heard 
testimony that the plaintiff's medical bills and salary 
have been paid. However, it is agreed that you are to 
disregard that testimony in calculating the damages and you 
take into account the figures for medical expenditures and 
loss of wages. 

Is that all right? 

MR. HAGAN: Yes. 

MR. ELKIND: Satisfactory. 

(In open court, jury present.) 

THE COURT: Ladies and gentlemen, I am going to 
begin my charge, but in terms of mechanics if eny of you, 


the jurors particularly have to hear this, if you are not 


SOUTHERN DIST «iCT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY f°; JARE NEW YCRK, NLY co 7.4580 


th 


13 


14 


16 


17 


OGLA 


mepd 3 


1992 


hearing me, sort of raise your hand and I'l } 2p my voice 
up. 

Now, first, I want to thank you for the close 
attention that you have paid to the testimony that has been 
introduced in this case and your effort to absorb all the 
facts and inferences which have been placed before you 
during the course of this trial. 

We now come to that part of the trial where you 
are to perform your function, and your function is in three 
parts. 

First, you are to decide the fact issues in thi: 
case. 

Second, you are to apply the facts as you find 
them to the law as I shall give it to you. 

Third, you are to render a fair and impartial 
verdict in this case for each of the parties involved. 

You will recall that at the beginning of tle 
trial I stated to you certain principles so that you would 
have chem in mind as the trial progressed. Briefly 
they were that you were absolutely bound to accept the iaw 
as I gave it to you without reservation and, further, that 
you must not infer by my rulings or anything I have said 
during the trial hat [I hold >\¥ views for or against any 


party in this litigation. 
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With respect to any fact matter, it is your 
recollection and yours alone that governs. Anvthing that 
counsel, either for the plaintiff or the defendant, may have} 
said with respect to matters in evidence during the trial, 
in a question, in colloquy with the Court, in arqument, or 
in summation, is not to be substituted for your own 
recoliection of facts. 

So, too, anything that the Court may have said 
during the trial, or may refer to during the course of 
these instructions, as to any factval matter in evidence, 
is not to be taken in lieu of your own recollection. 

Now, in re .ching your decision you may not con- 
sider testimony which has been stricken. You must decide 
the degree of weight you choose to give to the testimony 
of any particular witness and, to do so, as I have instructed 
you before, you use your ordinary common sense. The tests 
used in your everyday life to determine the reliability or 
unreliability of statements made to you by others are the 
tests you shonid u.+ in deternining whether to believe or 
ot to believe: a witness. 

Among the items to be taken into consideration 
in determining the weight you will assign to the testimony 
of a witness are the i..terest or lack of interest of that 


witness in the outcome of the case, his bias or prejudice, 
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a if there be any, his age, his appearance, the manner that 
| 
i 
3 | he gives his testimony from the stand, the opportunity that 
| 
4 | the witness had to observe the facts concerning which he 
5 testified, and the probability or improbability of the 
i witness' testimony when viewed in the light of all the 
7 other evidence in the case. 
| 
8 You observed the witnesses and heard their 
9 | . . . ‘ . 
eH testimony. How did they strike you? Did their answers 
\ 
10 | seem frank, open, truthful, candid; or were they equivocal, 
it} deliberately confusing or evasive? Or were they somewhere 
\ 
| in between? So you take each one and on the basis of vour 
13 | common sense and your everday experience you determine 
14 | whether you believe the witness and the extent to which 
15 || you believe him. 
| 
| 
16 In passing up‘n the credibility of a witness, you 
| 
Ww | may also take into account whether there were material 
18 inconsistencies or contradictions within his testimony; 
19 | whether a witness changed his testimony; and the extent 
| 
| 
20 | to which he has been corroborated or contradicted by other 
21 | credible evidence. 
22 | The testimony of a witness may fail to conform 
| 
23 || to the facts as they occurred because the witness is 
“A | intentionally telling a falsehood or because the witness 
| ; me 
25 did not accurately vbserve the events abont which he testified, 
| 
l 
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or because his recollection of what happened is at fault, 
or even because he has not expressed himself clearly in 
giving his testimony. 

You are also entitled to consider the possibility | 
that where a witness is called upon to testify long after 
the event that inconsistencies may result from an innocent 
mistake or lapse of memory rather than from a deliberate 
attempt to falsify or change facts. It is not unusual for 
a witness ina proceeding long after the fact to utter 
inconsistencies at some stage. 

If in your consideration of the evidence there 
appears to be different versions of the facts, you will 
have to determine whether the apparent discrepancy in the 
evidence results from an understandable error which can 
be reconciled so that the two versions fall together 
rationally. tf, however, you find that this is not 
appropriate or possible, you will then have to decide which 
version you will accept You may accept so much of the 
testimony of a witness as you may deem true and disregard 
the rest. You are at liberty, if you deem it appropriate, 
to diselieve, in whole or in part. the testimony of a 
witness even though it has not . otherwise contradicted 
or impeached. 


Now, an interested witness is not necessarily 
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unworthy of belief, but it is a factor which you may consider 


in determining the weight and credibility to be given to 


that witness' 


testimony. 

[If you find that any witness has willfully 
testified falsely to any material fact, you may disregard 
all of his testimony or accept such part of it as you 
believe worthy of belief as it appeals to your reason and 
your judgment. 

During the course of this trial you have heard 
various expert witnesses testify here. Mr. Elwell and 
Professor Weinstein testified on the combustion of fuels 
and engineering analysis of fuel systems and the probable 
Or most likely origin of the fire which resulted in 
plaintiff's injuries. You have also heard the testimony 
of Dr. Rothfleisch and Dr. Tobias who testified as expert 
witnesses in the medical field concerning the injury to 
the plaintif€. 

Now, these witnesses testified as to their 
qualifications as experts in their various fields. The 
opinions stated by them were based upon particular facts 


as the expert himself observed or analyzed them or as the 


attorney who questioned him asked him to assume. 


While you must consider the expert's testimony in 


arriving at your determination, an expert is subject to the 
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Same rules of credibility as any other witness an ‘24 may 
reject his opinion if you find the facts different than he 
assumed them to be or if you find his testimony unconvincina 
You may give the expert testimony such weight as you feel 

it deserves, The determination rests with you and not with 
the expert. 

During the course of the trial ia umber of 
stipulations have been entered into and read to you. A 
Stipulation is an agreed statement of facts between the 
attorneys for the Plaintiff and the defendant and you should 
regard such stipulated ties as undisputed evidence. 

Fach party has also introduced into evidence 
certain interrogatories -- that is, questions together 
with answurs Signed and sworn to by the Opposing party. A 
party is bound by his own sworn answers, When introducing 
an opposing party’s answers to interrogatories, hewever, 
the introducing party does not bind himself to these 
answers, and he may challenge Te in whole or in part or 


may offer contradictory evidence. 


In making the factual determination on which your 


verdict will be based, you may consider the exhibits, the 
s*i>viations and the interrogatories which have been 
admitted in evidence and the testimony of witne: ses here 


in court. 
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There are, generally speaking, two types of 
evidence from which you may properly find the truth as to 
the facts in this case. One is direct evidence, such as 
the testimony of a witness as to what he saw or heard. 

The other is indirect or circumstantial evidence, the 

proof of circumstances from which inferences may be drawn 
on the basis of common experience. As a general rule, the 
law makes no distinction between direct and circumstantial 
evidence, but simply requires that the jury find the fact 
in accordance with the preponderance of all of the evidence 
in the case, both direct and circ iistar. ‘ial. 

‘Fact-finding does not require mathematical 
certainty. You are permitted to dr °', from facts you ‘ind 
have been proved, such reasonable inferences as seem justi- 
fied in the light of your experience. Inferences are 
deductions or conclusions which reason and common sense 
lead the jury to draw from facts which have been established 
by the evidenre in the case. 

Ne let me instruct you on the burden of proof. 

In order to prevail on his claims, the plaintiff has the 
burden of proving each essential element of his case by a 
fair preponderance of the evidence. A ir preponderance 
of the evidence simply means the greater weight of the 


evidence, It is not necessarily to be determined by the 
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2 greater number of witnesses testifying to a fact or set of 
\ 
| 
3 facts. It merely means that the evidence in favor of the 
en) party on whom the burden rests must have more convincing 
| 
5 weight than the evidence which is opposed tc it. 
| , } - : 
6 } To illustrate this point we judges often use 
7 | the following illustration, and I hope it will clarify it 
| 
8 |i for you: 
| 
9 || Let's assume thit as jurors you have before you 
10 an apothecary's scale or the scales of justice, and as you 
ll jj evaluate all the evidence in this case you hold, imaginative’ 
l 
12 | that scale up in your hand,and you place on one side of the 
1} 
i 
13 || scale the credible, the believable evidence in favor of the 
\| : ere ‘ ‘ 
14 || plaintiff, and on the other side of the scale the credible; 
| 
15 | believable evidence in favor of the defendant. In doing 
i 
i| 
16 this you take into account, as I indicated earlier, the 
| 
- ™ s | . ° . 
- | testimony of all the witnesses, both direct and cross- 
18 || examination, and the various exhibits and stipulations that 
i| 
| 
m 19 | were received in evidence. 
{ |i 
20 || If, after considering all the evidence, you are 
i 
21 || satisfied that the plaintiff's evidence in terms of quality 
| 
22 | and credibility or each essential point as to which he has 
| 
' 
\ 23 || the burden of proof outweighs that of the defendant, then 
| 
24 |i the plaintiff has met his burden of proof. 
| 
| 
25 i If, after consideration of the total evidence, 
! 
] 
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greater number of witnesses testifying to a fact or set of 
facts. It merely means that the evidence in favor of the 
party on whom the burden rests must have more convincing 
weight than the evidence which is opposed to it. 

To illustrate this point we judges often use 
the following illustration, and I hope it will Clarify it 
for you: 

Let's assume thit as jurors you have before you 
an apothecary's scale or the scales of justice, and as you 
evaluate all the evidence in this case you hold, imaginative’ 
that scale up in your hand,and you place on one side of the 
scale the credible, the believ*=»le evidence in favor of the 
plaintiff, and on the other side of the scale the credible, 
believable evidence in favor of the defendant. In doing 
this you take into account, as I indicated earlier, the 
testimony of all the witnesses, both direct and cross- 
examination, and the various exhibits and Stipulations that 
were received in evidence. 

If, after considering all the evidence, you are 
Satisfied that the plaintiff's evidence in terms of quality 
and credibility on each essential point as to which he has 
the burden of proof outweighs that of the defendant, ther 
the plaintiff has met his burden of proof. 


[t, after consideration of the total evidence, 
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however, you find that the evidence of both parties is 
equally weighted or in balance, then the plaintiff has 
failed to sustain his burden of proof. 

If you find that the believable and credible 
evidence is weighted in favor of the defendant, then 
obviously the plaintiff has failed to sustain his burden 
of proof. 

Now, this case must be considered and decided by 
you as an action between persons of equal standing in 
the community, of equal worth and holding the same or 
similar stations in life. A corporation is entitled to 
the same fair trial at your hands as a private individual. 
The law is no respecter of persons. All persons, including 
corporations, stand equal before the law and are to be 
dealt with as equals in a court of justice. 

This lawsuit involves two claims hy the plaintiff, 
Richard Hughes, against the defendant, General Motors 
Corporation. The first claim is that the defendant was 
negligent in the way it designed the truck in which 
plaintiff was injured. Ic is plaintiff's contention that 
the defendant nealigently placed the gas tank and its 
ancillary parts within the cab of the truck, and that this 
negligence caused plaintiff's injuries. 


Plaintiff further contends that there were slaces 
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2 | outside the cab where the defendant could have placed the 
3 | gas tank so as not to create the hazard which plaintiff 
» 4 assert: arose by virtue of the placement of the tank in 
5 the cab. 
6 | Plaintiff's second claim is directed towards the | 


~ 


truck itself as opposed to the conduct of the defendant in 


8 designing the truck. That is to say, plaintiff contends 
9 that the truck was defective because cf the way it was 
10 designed and as a result the manufacturer and designer of 
1] that truck, the defendant herein, siiould be held strictly 
1 liable for the injuries which plaintiff sustained. 
T1-3-AM 13° || Each of thec2 two claims, the first for negliaence 
4 | and the second for strict liability, should be evaluated by 
15 ! you separately. The mere fact that the accident occurred 
16 does not entitle the plaintiff to a verdict against the 
17 | defendant. General Motors may be held liable only if 
18 | the plaintiff proves one of its claims by a fair preponderance 
19 | of the evidence. 
t |} 
20 Now, before I go further let me just briefly out- 
21 | line to you what I understand to be the contentions of the | 
22 | parties, and I want to remind you that if in the course of 
( | 
' 23 | my stating these contentions I allude to any facts, again, 
| 
24 it is your recollection and not mine that governs. 
23 ii As I understand it, plaintiff's basic contention is 
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that the placement of the gasoline tank in the cab of the 
truck allowed or caused vapors to enter the cab wh. le the 
truck was taking on gas and that these vapors were ignited 
when the ignition switch was turned on causing plaintiff's 
injuries, and that the fire in the cab would not have 
occurred and the injuries to the plaintiff would not have 
resulted but for the gas tank's placement. 

Defendant contends that the gas tank being in the 
cab had no relationship whatsoever to either the origin of 
the fire or to the fire in the cab which caused plaintiff's 
injury; that the origin of the fire was in the engine and 
that the vapors which were aflame in the erndine traveled 
to the cab and that there were no vapors in the cab which 
were separately ignited. 

Plaintiff in this -ase claims damages for 
personal injuries alleged to have been suffered as a 
proximate result of negligence on the part of the defendant. 

In order to prove the essential elements of the 
first claim, that is, the negligence claim, the plaintiff 
has the burden to establish by a fair preponderance of the 
credible evidence the following facts: 

First, that the defendant General Motors was 
negligent in the way in which it designed the truck and gas 


tank system; and, 
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Second, that the defendant's neqligence was a 
mroximate -ause of some injury and consequent damage 
sustained by the plaintiff. 
ie ‘ec is the doing of some act which a 
reasonably pruavnt person would 1.0t do, or the failure to 
do somethina which a reasonably prudent person would do, 
when prompted by considerations which ordinarily requlate the 
conduct of human affairs. 

It is, in other words, the failure to use ordinary care 
under the circumstances in the management of one's personal 
property or of aa neies under one's control. Ordinary 
care is the care which a reasonably prudent person exercises 
in the management of his own affairs in order to avoid 
injury to himself, to his property or the persons and 

~ 7 
property of others. 

In deciding whether the defendant was negligent 
in the way it desiqned this truck, you are hereby charged 
that the defendant hese, General Motors Corporation, has a 
duty under the law to exercise reasonc’le care and skill in 
designing its trucks and the component parts thereof so that 
it will be reasonably safe for its intended use. While a 
manufacturer of a product is not an insurer of its safety, 


he is under a duty of care to avoid all unreasonable risks 
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of harm from its uses, and when such risks are foreseesahle 
he must take reasonable precautions to avoid them. 

An injury or damage is proximately caused by an 
act, or a failure to act, whenever it appears from the 
evidunce in the case that the act or omission played a 
substantial part in bringing avout or actually causing the 
injury or damage; and that the injury or damage was either 
a direct result Or a reasonably probable consequence of the 
act or omission. 

This “oesn't mean that the law recognizes only one 
proximate cause cr an injury or damage, consisting of only 
one factor or thing, or the conduct of only one person. On 
the cont ary, many factors or things, or the conduct of two 
or more persons, may operate at the same time, either inde- 
pendently or together, to cause injury or damage; and in 
such a case, each may be a proximate cause. 

General Motors contends that Mr. Hughes was 
contributorily negligent in that he was riding in a vehicle 
he knew to be maintained in a dangerous condition. I have 
already instructed you as to the law of neqligence in 
respect to the defendant and you must apply the same rules 
to determine whether tne plaintiff was negligent. Briefly, 
you must determine whether the plaintiff used ordinary care 


under the circumstances for his own safety. 
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In raising the defense of contributory negligence, 
the defendant alleges either that the plaintiff's own 
negligence was the sole proximate cause of his own injury, 
Or that even if the defendant or his agents were negligent, 
ard even if such negligence was one of the proximate causes 
of the plaintiff's injuries, nevertheless the plaintiff's 
own negligence was also one of the proximate causes of the 
plaintiff's injury. 

I told you that the plaintiff bore the burden of 
shewing by a fnir preponderance of the evidence that the 
defendant was negligenc and that its negligence was a 
proximate cause of plaintiff's injuries. 

Now, with respect to the issue of contributory 
negligence, the burden is on the defendant to establish by 
a fair preposderance of the evidence that plaintiff was 
contributorily negligent and that his negligence was the 
sole proximate cause or one of several proximate causes 
of his own injuries. 

If you determine that the plaintiff was contribu- 
torily negligent and that this contributory negligence w1s 
the sole proximate cause of the plaintiff's injavies, then 
plaintiff cannot recover damages from the defendant under 
a ncyl.gence theory. I instruct you furthec, however, that 


if you should find that the defendant's negliqence was in 
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part the proximate cause of the plaintiff's injury, and if 
you should further find by a fair preponderance of the 
evidence that the plaintiff was guilty of contributory 
negligence which was a substantial factor in bringing about 
his harm, then he also cannot recover from the defendant 
under his negligence claim. I repeat, the plaintiff is 
harred only of his contributory negligence was the sole 
proximate cause of his injury or a substantial factor in 
bringing about his injury. 

If you should find that the defendant's negligence! 
was in part the proximate cause of plaintiff's injury, and 
if you should further find by a fair preponderance of the 
evidence that the plaintiff was guilty of contributory 
negligence which was a i dallas cause of his own injury, 
but not a substantial factor in his injury, then plaintiff 
may be barred only from recovering so much of his claim 
as is attributed to his own negligence. The defendant has 
the burden of carving out that portion of the damages 
which is attributed to the plaintiff. 

Now, the issues to be determined by you in the 
negligence claim are as follows: 

First, was the defendant negligent? 


If your answer to that question is “No," you will 


return the verdict for the defendant; but if your answer is 
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2 | "Yes," you then have a second issue to determine, namely: 
'Tl-4-AM 3 Secoid, was the negligence of the defendant a 
is 4 proximate cause of any injury or damage to the plaintiff? 
5 ! If your answer to that question is "No," you will 
6 return a verdict for the defendant; but if your answer is 
7 | "Yes," then you must find the answer to a third question, 
8 ! namely: | 
9 Third, was the plaint‘ff guilty of any contributory 
10 negligence? 
\ 
11 | If you should find that he was not, then having 
12 found in plaintiff's favor in answer to the first two ques- 
i| 
13 ! tions, then you will return a verdict for che plaintiff for 
14 i damages pursuant to instructions that I shall give you 
15 | subsequently. 
\ 
16 On the other hand, if you should find that 
71 7 plaintiff was quilty of some contributory negligence, then 
18 | you must find the answer to a fourth question, namely: 
* ! Fourth, was the plaintiff's contributory negligence 
20 | the sole proximate cause or a substantial factor in bringing 
21 | about his injury? 
’ 2 If you should find that it was not, then you must 
oe 23 | return a verdict in plaintiff's favor, but reduced by that 
2A amount of damages which is attributed to the plaintiff's 
25 own negligence. If you should find that it was the sole 


| 

' 

| 
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proximate cause or substantial factor, on the other hand, 
you will return a verdict for the defendant. 

The plaintiff's second claim is based on what the 
law generally refers to as a manufacturer's strict products 
liability. This involves no concept of negligence. 
Generally stated, when a manufacturer puts into the public 
market a product which he manufactures, designs or assembles; 
and which is defective, that is, one not reasonably fit for 
its intended purpose or use, and such defect is a proximate 
cause of damages or injury to a person, the manufacturer is 
held liable for the resulting damage. 

The plaintiff claims that the truck was defective 
because of the way it was designed, and as a result defendanr 
should be strictly liable for injuries caused by the defectiv 
dz. .gn. 

The plaintiff contends that the design of the 
truck was defective by virtue of the placement of the 
gasoline tank in the rear of the passenger compartment. 

This, he alleges, allowed gasoline vapors to escape into che 
passenger compartment and ignite when the driver turned the 
ignition switch. 

General Motors denies plaintiff‘s claim in its 
entirety, and therevore the burden of proof rests upon the 


plaintiff to prove the material facts and issues by a 
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preponderance of the evidence. Moreover, General Motors | 

has alleged that plaintiff was contributorily negligent > 
in that Mr. Hughes, by his own admission, knew that the 
truck was in a substantially deteriorated condition and yet | 
disreaqarded the danger of riding in this truck and continued| 
to ride in it up to the time of the accident. 

In order to prevail on this cs yiaintiff must 
establish the following elements by a fair preponderance of 
the evidence: | 

(1) That a defect of design or manufacture 
existed in the construction of the truck, that is, that it 
was not reasonakly safe for its ordinary or intended use or 
purpose; 


( 


N 


) That such defect existed at the time the 
truck left the control of General Motors; and 

(3) That such defect was a proximate cause of | 
the accident and injuries sustained by plaintiff. 

The law imposes a duty upon the manufacturer of 
a truck to use reasonable care in its design to avoid 
subjecting the user or passenger to an unreasonable .isk of 
injury in the event of an accident. But the manufacturer 
of a truck is not a guarantor that nobody will be hurt in 
using >» article. All the manufacturer is required to do 


is to make a product which is free from defective condi*ions, 
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A product is defective if it is not fit for the 
ordinary purpose for which suci articles are sold. Estab- 
lishing :his element requires proof ina general sense that 
something was wrong with the product. A product is not 
defective merely because it is possible to be injured while 
using it. Thus, the mere occurrence of an accident is not 
sufficient to establish that the product was defective. 
However, additional circumstancial evidence, such as proof 
of proper use, ‘:indling or the operation of the product and 
the nature of the rm..lfunction may b enough to satisfy the 
requirement thic something was wrong with it. 

Further, e defective condition can also be proved 
by the testimony of an expert who has examined the product 
or who of‘2rs an opinion on the product design. 

In de lining whether this product is defective, 
you should aiso consider the generally accepted concepts and 
Evactices with respect to the design and installation of 
gasoline tanks prevailing for trucks of this nature in 1366. 
Thus, you may consider whether other manufacturers were 
placing gasoline tanks in the trucks ir the same mann, 3 
General Motors when they built them in 1966. 

However, it is not enough for plaintiff here merely 
to establish that something was wrong with the truck. 


Plaintiff must also satisfy the requirement that the defect 
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was present while it was in the control of General Motors. 
This may be shown by one of three methods: 
| 


| 
First, an expert's opinion that a product's design, 


was defective by its very nature establishes that the 


defect arose while in the contrel of the manu .acturer. 

Second, circumstantial evidence may be used to 
permit an inference that the defect existed prior to sale. 

In determining whether a defect existed prior 
the sale of the truck here in 1° 6, you may consider the 
age and prior usage of the trv'k i: relation to its expected 
lite span, durability and effe tive operability without 
proper maintenance. The age of the truck is especially 
significant, since, generally speaking, the older a product 
.3, the more aifficult it is to prove that a defect existed 
while in the control of the manufacturer. To be sufficient, 
the circumstantial evidence offered by the plaintiff must 
cause you to infer that in the normal course of human 
experience an injury would not have occurred at chis point 
in the truck's life span had there not been a defect 
attributable to the manufacturer. 

Third, in the absence of either direct evidence 
that the truck was defective while still in the hands of 
General Motors or circumstantial evidence from which you 


may properly draw such an inference, it is necessary for the 
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plaintiff to negate other likely possible causes of the 
accident for which the defendant would not be held 
responsible in order te make it reasonable to infer that a 
dangerous condition existed at the time the defendant had 
control. 

For example, plaintiff should negate the possi- 
bility that the accident resulted from the lack of proper 
mainte:ence and operation of the truck. “herefore, unless 
you find that plaintiff has demonstrated that the maintenancg 
th. truck received was sufficient to keep it in safe and prop 
mechanical order, and that it was not abused by plaintiff or 
his fellow workers. you cannot find that the plaintiff has 
negated other likely possible causes of the accident. 

Finally, the plaintiff must also prove by a 
fair preponderance of the evidence that the defects in the 
truck was a proximate cause of the accident. I have 
already explained that term to you and, briefly, it requir:> 
that the accident or omission play a substantial part in 
actually causing the damage or injury. However, if vou 
find that the sole and only proximate cause of the occurrence 
was the conduct of someone other than the defendant, then | 
the plaintiff cannot prevail and your verdict should be for 


the defendant. 


The proof as to proximate cause may not rest on 
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2 any speculation as to the way the accident or injuries 
3 | occurred. If you cannot determine the cause of the accident 
4 || or if you fine that there are equal probable causes which 
5 cannot be attributed to the defendant, then the Plaintiff 
6 "ill have failed to sustain his burden of proof as to 
7 ! defendant on this claim. 
8 If you find that the essential elements of the 
9 plaintiff's claim have been established by a fair preponder-| 
y 
10 | ance of the evidence the defendant is liable even though you 
11 | may find and believe t*.t the defendant exercised all 
12 | possible care in the preparation and sale of the product. 
13 Fault is not at issue in a strict liability case. 
14 | General Motors contends here also that the 
15 plaintiff was contributorily negligent in that he was | 
|} 
16 | riding in a vehicle he knew to be maintained in a dangerous | 
i 
7 | condition, The concept of contributory negligence on this | 
18 | claim is somewhat different than in the negligence claim | 
| | 
" | which I explained to you earlier. « Plaintiff is barred 
20 | from recovery only if both the following conditions are met: | 
21 | That the plaintiff knew of the defect and was aware of the | 
22 | danger, and then, with such knowledge, he proceeded | 
23 unreasonably to use the truck. The issues, then, ton be 
2A | decided by you in determining the plaintiff's strict 
| 
25 || liability claim are as follows: 
| 
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First: Was the 1966 General Motors truck 
involved in the accident defective? Was the truck 


defective? 

If your answer to that question is "No," you will 
return a verdict for the defendant; but if your answer is 
"Yes," you have to determine a second issue, namely: 

Second: Did the defect exist at the time the 
truck left the control of General Motors? 

If your answer to that question is "No," you will 
return a verdict for tiie defendant, but if your answer is 
"Yes," then you must answer a third question, namely: 

Third: Was the defect a proximate cause of 
the accident and injuries Sustained by the plaintiff? 

If your answer to that question is "No," you will 
return a verdict for the defendant; but if your answer is 
"Yes," then you have a Lane and final question to enswer: 

Fourth: Did the plaintiff know that the truck 
had a design defect and that, with such knowledge, he 
unreasonably used the truck? 

If your answer is "No," you will return a verdict 
for the plaintiff; but if your answer is "Yes\" then you 


will return a verdict in favor of the defendant. 


We now reach the question of damaades, Of course, | 


you'll only have to decide dama S if you find that plaintiff 
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has sustained his burden of proof as to either of his Claims 


against the defendant. If the plaintiff has failed to’ 


stablish these claims, you @o not have to consider damaqes 


at all. My charge to you on the law of damages does not 
mean that you should assume that I feel that the plaintiff 
is entitled to damages. Deciding this case is your func- 
tion, not mine, as I have indicated to you earlier. 

Now, in assessing the damaqes, your aim should 
not be to make the plaintiff rich at the expense of the 
defendant. Your aim should be to award the plaintiff a 
sum of money which would be fair and reasonable compensation 
to him for the injuries he has received as a result of the 
defective truck or the negligence of defendant. You are 
to be guided by your common sense and experience, 

The plaintiff, on all items of damaqe, has the 
burden of proof, that is, the evidence which he offers in 
support of the particular items for which he seeks recoverv 
must be more persuasive than the evidence opposed to it. 

Specifically, in order to recover for a particular 
item of damages plaintiff must prove by a fair preponderance 
of the evidence either that the defendant's negligence or 
the defect in the truck was ‘a proximate cause of that 
item of damages. If you should find that plaintiff has 


met the burden of proof, you may award damages for the 
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whe he 
following: 
(1) The reasonable doctors', nursing, hospital 


and other incidental and related expenses necessarily 


required for his treat from the date of the accident to 
the present; that is, A st, 1971 to date, and that sum 
$29,103.58. 

(2) Future medical, surgical, hospital and other 
related expenses reasonably required in his further treat- 
ment; 

(3) Loss of wages from the date of the accident 
to the present. The salary from the date of the accident 
to April 23, 1975 is $26,508.36. 

I have given you these figures. You h-ve heard 
testimony that the plaintiff's medical bills and salary have 
been paid. However, it is aqreed that you are to disregard 
that testimony and in calculating damages you may take into 
account the fees for medical expenses and loss of wages 
which I have just quoted. 

You take into account the evidence of Mr. Hughes' 
earning capacity before the accident, and determine what he 
reasonably would have earned had he not been disabled. Also, 
you take into account the increases in wages that you find 
were granted to date, but that fiqure we have qiven you. 


(4) ~ Future loss of wages; 
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(5) Pain, suffering and mental anauish already 


suffered by nim and proximately resultina from tne injuries 


he sustained as a result of the accident; 

(6) Such pain, suffering and mental anguish 
as you may find he is reasonably certain to suffer in the 
future from the same cause. 

The damage items to date are fairly calculable. 


They are the medical costs and other expenses, loss of 


wages from the date of the accident to the present, and all 


pain and suffering. 
mn 


The award for future losses obviously turns on 


matters that cannot be determined with certainty or 


precision, How long is it likely that plaintiff will live? 


What is his life expectancy? How long is it likely that 


plaintiff would have continued to work -- his work expectancy 


as distinguished from his life expectancy? 

Your determination of the plaintiff's life 
expectancy and work expectancy play an important part in 
evaluating the award for future medica] expenses, future 
pain and suffering, and prospective loss of wages. 

According to the mortality tables issued by the 
United States Department of Health, Education and Welfare, 


his life expectancy, or the life expectancy of a person of 


plaintiff's age, is 29.8 vears. I am qiving it to you as 
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of this date, since I have already indicated that any award 


up to this date is separate. 


The life expectancy v.:bles are based 


upon studies 


which estimate the 


probable average length of life of all 


persons of a specified group, of a given age. It applies 


to one who has average health and exposure to danger of 


people at that age. It is simply an estimate based upon 


past experience. It is not binding upon you. 


We know that some individuals within the specified ' 
age group will live longer and others will die before cne 


statistical life expectancy. Thus, you are called upon to 


decide plaintiff's life expectancy, taking into account the 


state of his health, his work habits, and other relevant 


factors. 


According to a work expectancy table published by 
the United States Department of Labor, plaintiff has 22.3 


years of work life remaining. In this instance, too, you 


will estimate his Probable work expectancy, taking into 


account the relevant factors. 


Then, as to future medica] expense. You have 


heard the testimony as to the likely amount of medical and 


other required expenses. You should include any reasonable 


and necessary expense to the plaintiff for medical, surgical, 


hospital and other services and care and supplies, which vou 
t 
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find from the evidence in this case are reasonably certain 
to be required in future treatment of the plaintiff, as a 
proximate cause of the injury in question. 

Plaintiff's estimated life expectancy should he 
considered by you in determining this amount. 

The plaintiff is also entitled to a sum as will 
reasonably compensate the plaintiff for any loss of future 
earning power proximately caused or caused hy the injury in 
question, which you find from the evidence in the case that 
Plaintiff is reasonably certain to suffer in the future. 

In determining this amount, you should consider what the 
plaintiff's health, physical ability and earning power were 
before the accident and what they are now. The nature and 
extent of his injuries, whether or not they new. caasenabie | 
certain to he permanent or, if not permanent, the extent of 
their duration, all to the end of determining, first, the 
effe* ‘f any, of his injury upon his future earnina canacity, 
and, second, the value of any loss of future earnind power. 

Plaintiff claims that the injury in question is of 
a permanent duration. Plaintif's estimated work exnectancy, 
rather than life expectancy, aoverns here. 

Now, finally, as to the element of damages for 
pa.n and suffering experienced by linghes to the present, and 


such future pain and suffering he is likely to endure in the 
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future, there is no yardstick or mathematical formula to 


guide you. Use your good judqment and common sense, taking 
Y 4 | into account the nature and extent of the injuries and those 


5S | you find to he permanent. The suggested damaqe figures 


given to you by the plaintiff's attorney in summation is his 


. | view and you are not bound by that. 


8 What damage, if any, Huqhes shoulda be awarded is 
I 
9 for you and for you alone to decide. 
| f ‘ear 
10 || You are not to award damages for any injury or 
I 
11 condition which the plaintiff may have suffered or may now 
2 | be suffering, unless it has been established by a preponderan | 
13 of the evidence in the case that such injury or condition is 
14 proximately caused or caused by the accident in question. 
| 7 ® - . . . . 
15 || If you should find that the plaintiff is entitled | 
\} 
16 | to a verdict, in fixing the amount of yous award you may 
7 not include in, or add to an otherwise just award any sum | 
18 for the purpose of punishing the de“endant or to serve as 
i9 an example or warning to others. Nor may you include in | 
‘ 1] 
20 your award any sum for court costs or attorney's fees, 
21 Each turor is entitled to his opinion and you are 
1 
22 required to exchange your views with your fellow jurors, | 
vie 
' 23 This is the very purpose of jury deliberation. It is your | 
24 duty to discuss the evidence. [If you have a point of view 
25 and if after discussion with others it appears that your 
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decision is open to question, then vou should, of course, 
have no hesitancy in yielcing your point of view. That is 
Only if you are convinced that the opposite point of view 
is really one which satisfies your own judgment. 

However, you are not to qive u>> a point of view 
that you conscientiously believe in simply because you are 
outnumbered or outweighed. 

‘he verdict which you return in this court must 
be unanimous. When you retire to the jury room you may 
send for any exhibits which have been received in evidence 
and you may ask to have any of the testimony or anv instruc- 
tions read back to you, 

Ladies and gentlemen, I will proceed in the robing 
room with counsel. We will go Over the charge to make sure 
that I have not omitted something that I should have said 
or said something which I Ought not to. 

(In the robing room.) 

MR. ELKIND: Do you want addi.ions first or just 
exceptions? 

THE COURT: [I want exceptions, 

MR. ELKIND: Very well, your Honor. Although 
your Honor did mention in the course of the charge the 
direction to the jury or instruction that it could be more 


than one cause to a Single injurv -- you @id mention that at 
4 ‘ 
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One point in your charge -- but later on as the charqe went 
On your Honor constantly referred to a need for the plaintif: 


to establish that both the design negqliaqence and the 


—_ 

defective condition of the truck were the proximate cause. 

THE COURT: I said a proximate cause, 

MR. ELKIND: The record will reflect it. The 
record will reflect the fact. Without taking into account 
on each of those cases, that is, sia Honor. at _« - from 
my standpoint, a sufficient number of times to rei.orce 
the jury's knowledge on the subject. 

THE COURT: {I will make sure that it is a 
proximate cause. I thought I said that. 

All right, go ahead, 

MR. ELKIND: On the contributory negligenc: 
charge of your Honor, I respectfully except to both the 
contributory negligence charge as given on the negligence 
count and to the strict liability count. 

Going in reverse order, my notes indicate that 
after discussing contributory negligence the defense to the jean 


strict liability count, you mention this issve of improper 
maintenance or, rather, deteriorated condition, whereas 

our request to your Honor was a charge that the only defense 
that would be in the contributory negligence family on the 


Strict liability count was mainly using the truck with 
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knowledge that it had been a desiqn defect and that the 
design lefect was known to the plaintiff. 

I also believe, your Honor, thet the charge on 
sole contributory negligence -- 

THE COURT: I think I said that. 

MR. HAGAN: I think you did too. 

MR. ELKIND: You mentioned to them both. That 
is the problem. One should be a defense point; the one 
that should be a defense of knowingly using the truck with 
an awareness that the defective condition existed. 

THE COURT: You are in error. You are getting 
my strict liability negligence and the one on negligence 
confused, 

MR. ELKIND: Also, your Honor, I would take 
exception to the propiety of giving the contributory 
negligence charge as a sole factor in which event you 
Suggested if the jury makes such a Finding it must find for 
the defendant. 

I fail to see anything in the record in this case 
that would warrant that kind of instruction. i. just dons 


think the record justifies it. 


THE COURT: The contributory neqligence charqe 
is justified. I'm required, I think, to give the charge 
as the law requires it to be qiyven in this case. What is 
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2 |i next? 
| 
; 3 | MR. ELKIND: I would also take exception to that 
|] 
mute 4 portion of your Honor's charae which, in words or substance, 


5 || introduced the factor of maintenance -- that it was a piece 
1 
6 of junk -- to the strict liability count. 
i 
7 i Our position on that, your Honor, is that the 
i 
8 i only maintenance that would be relevant to this strict 
! 
9 | liability count would be the maintenance which related to 
i 
10 | the design defect and here the undisputed evidence is that 
| 
1] there was no maintenance necessary with respect to the 
12 design features by the plaintiff in this case, 
13 | Also, your Honor, I take exception to that portion 
| 
14 of th. charge on strict liability in which you indicated 
15 |] that the criterion for finding a defect in design was 
i} 
16 | reasonable care, and although you later said something to 
| 
jj 17 the con*rary, I think that your instruction to the jury 
it 
18 | with respect to that standard is prejudicial to the plain- 
| 
19 |} REEL. 
a) 
20 THE COURT: I enink that is what the law is. 
| 
21 || MR. WASSERMAN: ‘There may be one other thing: 
| 
| - : . . . 
a When you charged on the method of establishing a defect in 
a caf i 
vi 23 design you alluded to the age of the truck and the maintenan¢ 
| . . . 
24 «| although you stated the Jacobowski Principle, which was also. 
95 repeated in the Scanlin decision, and If believe your Honor 
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neglected to include the portion of the Scanlin decision 
that stated that mere age alone may not be sufficient to 
preclude an inference of defect existing in the hands of 
the manufacturer. 

THE COURT: I think I fully charqed it when I 
Said: You have to consider the age and also have to 
consider the question that the older the product is, as I 
Said, the more difficult it is for you to prove there was 
a defect. 


What else? 


MR. ELKIND: I:. your charge? 
THE COURT: Yes, 
MR. ELKIND: In your charge you mentioned that 


the other manufacturers had a Similar design, and vou may 
have even mentioned Ford and Chrysler. [I don't know. 

THE COURT: I did not, 

MR. ELKIND: The jury, you said, should take 
that into consideration. I think that you should also add 
to that instruction the fact that cther automobile manufac- 
turers used or incorporated a Similar desian does not mean 
that the design used by all the automobile manufacturers 
mentioned or the three manufacturers mentioned was not 
defective design, 


THE COURT: Mr. Haqan, 
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MR. HAGAN: I have no exceptions. 

THE COURT: Are you through with vour exceptions, 
Mr. Elkind? 

MR. ELKIND: Yes. 

MR. HAGAN: I have no exceptions. 

MR. ELKIND: DO you want the comments on the form 
of verdict at this point, your Honor? 

THE COURT: What about additions? 

MR. ELKIND: I would ask your Honor to make the 


additional charge with respect to the fact that the other 
automobile manufacturers used a Similar desian only means 
for their consideration that if they so find that all the 
manufacturers used that dubion may have been using a defeec- 
tive design. 

THE COURT: I think my instruction is clear, It | 
is just a factor for them to make a determination on, that 
is, whether it was defective or not, 

MR. ELKIND: May I ask your Honor to give a 
supplemental charge with respect to a proximate cause and 
alternative proximate causes and the burden of plaintiff 
in this case is not {09 Prove that any design defect or the 
design negligence was the sole proximate cause? 

THE COURT: I thought I had made thar Clear, but 


I certainly had intended to and [ indicated that in the 
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course of the instruction. I have never used Sole Proximat 
cause, I may have said the proximate cause, I certainly 
never said sole, [I will say "a." All right, 

MR. ELKIND: I have nothing else, 

THE COURT: Do you have anything? 


“AR. HAGAN: No, 

TEE COURT: What about the special verdict? 

M.. ELKIND: I vould take exception to submitting! 
this form o«* Special questions to the jury. 


THE COURT: I am going to do that, I think. 


MR. ELKIND: I take exception. 
THE COURT: I think I am required to do that, 
MR. ELKIND: I would cal] your attention to the 


following questions which I think should be revised. 
question number two, [f believe, should read "Was defendant's 
negligence one of the proximate causes of th? injury?" 
THE COURT: I can say "a proximate cause," 
[I'll change that, 
MR. ELKIND: As to question number four, I think 
that is incorrect in that it permits the jury to find for 
the defendant if Plaintiff's contrihutory neqligence is 
either the sole Proxiin *@ cause or a substantial factor in 
bringing about his injury. { don't think that his 


contributory negligence would bar recovery if it is a 
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Substantial factor in bringing about his injury, I don't 


think that is correct, 


MR. HAGAN: In four, if we are going to Change 


two, it should reaa "Was Plaintiff's contributory negligencs 
a proximate cause," rather than "the sole proximate Cause," 

MR. ELKIND: Absolutely no, 

MR. HAGAN: You can't have it both ways. 

R. ELKIND: There is an effort to make a jury 
determination on the question of whether or not -- 

THE COURT: No, no. I reject both of those, 
as I think I have Stated, absolutely, Plaintiff can 
recover if it is a Proximate canse ana the Gefendant. 

If there were two proximate causes, defendant's and plain- 
tiff's, then it is going to be reduced, I'm leaving that 
unchanged, 

You may have your exception to that. 

MR. ELKIND: On question five, your Honor, I 
think that is in a form which Just refers to whether or not 
the truck was defective and fe) Es Prejudicial and misleading, 
I think what the issue is is whether the desiaqn of the 1966 
truck was defective, We are talking about a design defect 


28 a result 


c 


rather than any defect that may have come about 
cof wear and tear, use or abuse, lack of maintenance. ' 


MR. HAGAN: That is covered in number six. 
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2 || THE COURT: I think it is clear, Mr. Elkind. 

\ 
3 | MR. ELKIND: Number six should also refer to a 

| 

4 desian defect, and seven should be a proximate cause. 
5 THE COURT: I have changed number seven. 
6 MR. ELKIND: That concludes my comments with 


respect to the special verdict. 


} 
8 THE COURT: All right. 
3 Do vou have anything, Mr. Hagan? 
10 | MR. HAGAN: No, your Honor. 
| 
ll | THE COURT: All right. 
12 | (In open court, jury present.) 
| 
13 | THE COURT: I thought it was clear, but let me 
| 
1} 
14 be sure you understand: When I indicated that the plaintiff' 
15 | burden of proof was on both claims, that is, his strict 
16 liability claim and the negligence claim, that the truck 
17 was negligent in desiqn and that it was defective in design, 
18 | think that his burden was to show that the defect or the 
1a | negligence was a proximate cause of his injury, a proximate 
' 
| 
20 cause, and I want you to bear in mind that if I said "the 
21 proximate cause" I meant "a proximate cause." All right. 
6 ‘ : 
22 | Mrs. Keer and Mr. Margolis, you are now excused 
23 | and I want to thank you for your services and for heing here 
2A | promptly. I thank you for your attention and I gather that 
| 
25 || at this point you have overstayed your duty anyway. Pleas 


| 

° 
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| 
2 report to Room 109 and you can pick up your jury certificat, 
| 
3 Thank you. 
o | (Alternates excused.) 
5 (Marshals were sworn.) 
1} 
6 THE COURT: The jury may retire. f am giving 
1} 
ro you a special form so you can record your verdict. 
i 
8 | (The jury left the courtroom at 11:20 a.m.) 
i 
9 THE COURT: I am going up to chambers to spend 
10 | Some time in yetting a couple of Opinions organized, and I 
ll would like your agreement, Mr.Elkind and Mr. Hagan, that if 
12 | the jury wants an exhibit you and he can aaqree upon it and 
13 | it can be sent in wi thout the necessity of my comind back 
14 || downstairs, 
iH 
15 |] MR. ELKIND: That is quite all right. 
| ; 
16 Your Honor, I have been away from my office for 
| 
3 17 quite some time. I wonder if Mr, Wasserman -- would it 
18 |i be agreeable to your lfonor if I left and Mr. Wasserman 
19 || remained? 
t | 
20 |! THE COURT: If you want to do that it is fine 
21 | with me, The only taina T wanted was the agreement that 
22 | I need not come down merely to give the jurv an exhibit. 
§ i 
- ‘ iH . . 
23 || 'R. ELKIND: That is certainly all right. 
Hi 
; mA |i THE COURT: If, however, obviously, they need 
25 || to have the testimony read and things of that kind, I'm 
i 
| 
| | 
I} 
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all of plaintiff's exhibits 


them all on the table, and they 
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in evidence. 
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>~ound and I will have to 


right. 


leaving, 


from the Department of Public Works, 


(red books) "] 


(Pause. ) 


THE COURT: 


my 
ii 


Corrigan and 


years 


you 


and 


just mention for the 


I have qone 


740 readina: 


in evidence and we have 


agree that all those 


are those marked 


"All 


logs 


} 


1969 through 1971)! 


1€ Jury wants the testimony of 


Hughes,Brennan and Ollert read. 


something that you want 
that the testimony of the 


di-ect 


back 


ey 
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back and decide het portions of the testimony YOu want, 
ff you want it all read, we will do that, but 200 Pages is 
quite long. wWe have only had testimony for five days, so 


that it wil} take quite some time, 


I would ask you to go back and have you discuss 


whether there is something out of that that you want, and 


then return, 


(The jury left the courtroom. ) 


THE Court: I suspect what they want is the 


description of how the accident took Place by those 


Witnesses, I had no idea that the testimouy Mr, Brennan 
and Mr. Ollert was that lona. Mr. Huchas talked about his 
injuries, but I'm sure they are not interested in that. 


There is no dispute about that. 


(Pause, ) 


THE COURT: I sent in an inquiry through the 
Marshal and apparently they chanqed their mind, so we can 


be in recess, 


(Recess.) 
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(At 12:30 p.m., in Open court, jury present.) 
THE CLEAK: Mr. Foreman, has the jury aqreed 


On a verdict? 


THE FOREMAN: Yes. 
THE CLERK: Would vou read the verdict, please? 
THE FOREMAN: “Question No. 1, was defendant 


negligent? No. 
If no, your verdict on the negligence claim will 


be for the defendant and you can proceed to Question § 


"Question ° Was the 1966 Genera} Motors truck 
involved in the accident defective; Yes or no? eg 
THE CLERK: All right. You say you find 
verdict for the lefendant,. As to Question 1, on the 
negligence claim, was the detendant negligent, and your 
answer is no. On Ouestion 5, on the question of liability, 


was the 1966 GMC truck involved in the accident def ective, 
your answer is no. 

And so say vou all. 

MR. ELKIND: Your Yonor, may I request that the 
Jury be polled? 

THE CLERK: Members of the jury, you heard your 
verdict as it stands recorded. 

(Each juror upon being asked "Is that your verdict? 


responded in the affirmative.) 
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THE COURT: All right. That means that your 
chores are now over and you can return to whatever you were 
doing before jury duty. 

I want to thank you for the time that vou spent 
and the effort, I know it has been an inconvenience tc 


all of you and probably a sacrifice to some of you, but I 


do hope that this experience indicates to you how important 


it is that we have a Jury and that some of us have to make 


Sacrifices, otherwise the system can't work. 


Thank you very much, 
(Jury discharged.) 


MR. ELKIND: Your Honor, may T make my motions 


in writing? 
THE COURT: Yes. 


MR. ELKINI In the period allowed by the rules? 


THE cous Yes, of course. 


Anything further, gentlemen? 


> 


(Jury verdict marked Court's Exhibit 2a) 
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2,779,498 inlet of fuel, and hus secured thereto @ removable 
up 29. 
FUEL TANK AND FITTING ; Ihe end of the tuhe member 22 that extends within 
: } Edward N, Cole, Detroit, und Edward J. Naudalus, Bire member 18 is formed with an annular ;: 


‘0 Seueral Mutors Corpo- 4 
miugham, Mich., a.si;nurs to Get Abb ache be Corpo f reception and retention of a sealing ring 
of Delaware 


i 


te AS , 
reners i a blag 6 orpor. x 
salud, Dciran, Aich, 8 corporat 90 provided with an wnnilia 


Applicatioa September 3, 1954, Serial No, 454,110 ( h constitutes a stop means hi 
LClaim. (Cl, 220—06) ia movement thereof with respect 


e noted that an annular spi 


It wi 
led between the two members 13 aad 
» relative proportions of the latter, A space 

ided between the extreme end of the tube 


7 
22 und the member 18. 


wee 
97 
~- 


This invention relutes to tanks and more particularly 19 
to fuel or gasoline tanks employed in vehicles and to 


i 
which tube members are attached as fittings to facilitate 


filiiny Of Lhe tanks, 


When fuel tanks are made with filler tubes integral ‘Ihe sealing ring 32 is mude of a plastic material of 
therewi., the devices constitule cumbersome picces 2§ ecatreme toughnes s but which is also fairly soft, flexible, 
which are difficult to ship pa to store. ‘The tubes ure non-porous and unaffected by the fucl as for ex le, a 
geverally of con ideradle length which factor must be polymerized tetraluoro-ethylene known commercially as 
considgred in providing sullicient space for the shipment “Teflon.” Other plastics such as polycthylene or viny! 
or storage. Handling of the devices is not only dillicult orides, fluorides, or mixtures of them may also be u 
because of the tubular prctuberances but it must be with 99 Neoprene of any rubber of suitable toughness and soft. 
cure aS any undue strain in the junctions between the ness and Which is not adve affected by the fucl or 


liquid to be handled will be satisfactory. 


tubes and the corresponding tanks cause dan 
] Jn place of making the filler tube and tank It will be seen from the above that tanks £0 with the 
n the practice 


be 
has sonietimes t niet tube members 18 permanently a 


ixed theret 
present no problems in shipping, stomug or i 
as they constitute con 


purately and ultinvately to coonect gs 


10 in. 


act units Which are cas 


them ia a vehicle by means of a Nexible conduit and suit- 


a clamps, This latter capedicat is not entirely satis- handled and have no awhward protubcrances. It will 
fuctory as leakuzes may occur ut either or bow. «f the also be understood that when a given tank [0 has been 
two joints necessurily formed and dhe installation in a installed in a vehicle, it is an easy and quickly performed 


TAICNIOCL as 


ivea vehicle cannot be carried out as expediviously Of gQ operation to insert a tubular filling spout 


‘ us quickly as would be desired. with a ring 32 in place thereon so that the nien j i 
Au object of the inveation is the provision of'a fuel 1nd 22 ure brought into telescopic aad scaled relation. 
F tauk in combination with a tubular filling spout member Alignment of the parts is not critical ay the clearances 30 
ei which is attachable or detachable from the tank In &@ and 37 and the nature the sealed joini «.. sloying the 
construction which provides ao improved seal joiat, $5 ring 32 permit great lati. 'c in supp tle unper end 
Anothee object of the invention is the provision of « of the member 22 by the cket 28. Th 
fucl tank with a tubulac filling spous member having a tube 22 cannot enicr the tube member 18 far too great 
weuled universal connection leading to the tank, a distance because of the stop shoulder 34. Movenicat 
invention resides in a fuel tank hav- of the tube 22 in the other direction or away from the 
il iber affixed thereto and a filler tube gg tank 10 prevented by the connection of the bracket 
mi arranged with respect to the inlet 24 wi th the body portion 26, 
tu sd thereto by means of an annular We cluim: 
ring of resilient and tough plastic no rial resistant to A fuel tank — use On an automotive ve 
» the chemical action of the fluid to be placed in the tank, tank being provided with an inlet tubular caliber hav 
Another feature comprises tubular members coopeia- an annular flared e hs at one free end and another end 
q tively serving as feed inlet means for a fuel tank and 45 joined integrally and permanently to an upper side por- 
ray these members being universally movable with respect to tion of suid tank, a curved filling spout member with ono 
each other and provided th stop means for limiting end portion arran remote from said tank and i 
, } their celative axial miovement, : fitted with a bracket arr: for sup 
Ihese and other important features of the invention vehicle and the other end portion of said spout member 
will now be des: bed ia ¢vtuil in the specification and 60 being arranged in telescopic relation with said tubular 
hen pointed out :nore particularly in the appended claim. member, said bracket arrangement being adapted to pre- 
P In the drawings vent longitudinal movement of said spovt sicmiber, a 
Fig. 1 is an elevational view with portions in section groove formed in suid other end portion of said spout 
apd showing an atcomobiie gasoline tank und an inlet member, an annular sealing ring of tough flexible plistic 
tube 4 ber ussuciated therewith, the coustruction em+ 65 material retained in suid proove and resili pressing 
balying one form of the present Invention; and outwardly against suid tubular member, a stop shoulder * 
hig. 2 is an enlarged view partially in section of u formed on suid spout member us an annulate ridge facing 
= portion of the cuastruction slowa in Fig. 1. the suid thired edge, and uw clearance being provided be- 
In the iMusttated apparatus a conventional fuel tank 10 tween suid mbers to permit universal movement adsc- . 
q is shown adapted to be mounted in a horizontal position 60 quate to compens for Variations in the relative posi- 
al the reare fan automobile, In the present instance tions of said tank and bracket arrangement. 
however, the upper portion of the tank is provided with ‘ References Cited in the file of this pa 
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4 eng NEW JERSEY 


. iy 
tA.) OF ee 
See PUBLIC WORKS DEPARTMENT 
CHARLES £&. MILLER, COMMISSIONER MUNICIPAL BUILDING — 
ve 
August 14, 1971 


RE: TRUCK FIRE - PERSONAL INJURY, 


a 


AS 


At about 11:00 AM I received a call at my home fron 
Y 


Fenry Zeeb that the Department of Public Works jump truck #2 


2 had caught fire ay 
on Rts. #1 and #9 in Jersey City and that the (3) three men crew had be en taken to 


Jersey City Medical Center. 


I called the hospital and learned that (2) two of th 
(driver) and Harry Cllert (heavy laborer) were treated and 


rol Ve 
eM GI LOL00G500 


\ 7 
ied “7 1110-7 sc } + ] he - r P c ry ; 71> ] nmracanoeri } + 
ze lonara tiugnes ( le@avy iaporer) was being detained. I proceeded to 


) upon arrivina there I found the truck being towed into the yard by the Highpoint 
Garage tow truck. 


About 11:35 A,ivi, my otreet roreman lthed, Hane 3ZeCK who had gone to 
y ' j 


the hospital arrived with the two men who had been released, Noting that they both 
nad burns on their face and arms I had them tal} to North tiudson Hospital to see 
if they should be hospitalized, they were examined and released, 
or ~ . mee ‘ 
Upon questioning Mr. Brennan and Mr. Ollert I received this story: 
if {4 + } + re f AN } oC ~ / 4 f% ale 
Mr. Brennan (driver) stated that at 8:00 AM this morning (8/14/71) he 
checked out truck GMC Dump #2 for oil, gas and water and noticed that they had a 
’ half tank of gas which would be enou jh to do the route and the round trip tu .he dump. 
‘iter finishing the route he started for the dump taking Rts. #1 and #9 south to Secaucus 


Road ° 


About a half a mile from the Secaucus road he noticed that the gas gauge ‘ 
was dropping very fast and not wanting to run out of gas before reachin j the dumps, he 


stopped at an [sso station on #1 and #9 and purchased 9 2,00 worth of gas, he gave 
the attendant a $ 10.00 biil and after receivina his change he turned the key to start 
the truck and the entire cab of the truck became env -loped in flames. He and the 


other two men jumped from the truck and put out the fire on their clothing. 


At this time the truck began to roil (emergency had been released) and 
rolled into Rt. #1 and #9, 


) hes 


the Fire department responded and the police department convéyed th¢g 


ro 


nen to the hospital, je —~ 
7 ; y+ ” f 
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PLEASE TAKE NOTICE, that upon the annex 

affidavit of Arnold B. Elkind, sworn to the 4 


of June, 1975, the undersigned will move this 


before the Honorable Robert L. Carter, atat 


Y- 


a 


place to be set by the Court, fo 


Side the judgment in favor of the defendant 
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on the 28th day of May, 1975, and ordering a 
Dated: New York, N.Y. 
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UNITED STATI [CT COURT 
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44 (Civ. 261) (RLC) 


AFFIDAVIT 


JAMES J. HAGAN, being duly Sworn, deposes and 


Thacher & Bartlect, attorneys for defendant General 
, i 


Motors Corporation ("General Motors") in this action 


=) 


and Submit this affidavit in cpposition to plain- 
tiff's motion for an order setting aside the judgment 
in favor of General Motors and granting a new trial. 
2. I submit that all the points set forth by 
Plaintiff in connection with this motion are without 
merit anc that che arguments made Clearly do not 
Warrant any disturbance of the jury's verdict in 
this case, 
3. In June of 1974 this Court denied plain- 
tiff's application for permission to take the 


deposition of Edward N. Cole, then President of General 


Motors, ruling that the intormation Sought by plaintiff 
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The issues in the above entitled action having 
been brought on regularly for triai, before the 
Honorable Robert L. Carter, United States District 
Judge, and a jury on May 1°, 20, 21, 225.23, 27 and 
28, 1975, and the Court having submitted the attached 
Special questions to the jury, and the jury having 
answered the said questions, and the jury having 
returned a verdict in favor of the defendant. and 
plaintiff having moved to cet aside the verdict, an* 
the Court thereafter on June 20, 1975, having handed 
down its memorandum endorsement denying plaintiff's 
motion and directing judgment in favor or the defendant, 
9 Ae 

ORDERED, ADJUDGED and DECREED: That defendant 
GENERAL MOTORS CORPORATION have judgment against 


plaintiff RICHARD HUGHES, d nissing the complaint. 


SSCA 


Dated; New York, N.Y. 


July 15, 1975 
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